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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the matter of )
)

North American Numbering Council ) NSD File No. L-98-134
Report Concerning Telephone Number )
Pooling and Other Optimization Measures )

To: The Chief, Common Carrier Bureau

JOINT COMMENTS ON THE NANC REPORT

CENTENNIAL CELLULAR CORPORATION, CENTURYTEL WIRELESS, INC.,

RFB CELLULAR, INC., THUMB CELLULAR LIMITED PARTNERSHIP and TRILLIUM

CELLULAR CORPORATION (collectively the ΑJoint Cellular Carriers≅ or ΑJCCs≅)

respectfully submit their joint comments in response to the Public Notice, DA 98-2265, released

November 6, 1998 by the Common Carrier Bureau requesting comments on the report entitled

ΑNumber Resource Optimization Working Group Modified Report to the North American

Numbering Council on Number Optimization Methods≅ (hereinafter the ΑNANC Report≅ or the

ΑReport≅).

The position of the JCCs, in summary, is that through widespread use of Extended Local

Calling Areas or ΑELCAs≅,1 the cellular industry already is a highly efficient user of NXX

codes, in contrast to the ILEC industry.  Nonetheless, the Commission should clearly understand

that, contrary to the premise of the NANC Report and the Bureau=s public notice, many ILECs

such as those owned by Ameritech Corporation are systematically eliminating ELCAs for

cellular and other wireless carriers, thereby forcing wireless carriers to become inefficient users

                    
 1  ELCAs are also widely known as ΑReverse Billing≅ interconnection arrangements; and the NANC Report also refe

hem as Αreverse toll,≅ ΑLATA-wide calling plans≅ and the Αland-to-mobile option≅.  (NANC Report at &2.1).  For
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of NXX codes and thwarting this Commission=s attempts to promote more efficient use of such

codes.  Prompt and decisive regulatory intervention is thus urgently needed.  At a minimum, the

Commission should issue a Αstandstill≅ order preventing ILECs from withdrawing any existing

ELCAs pending a final decision in this proceeding.  Moreover, in its final decision herein the

Commission should require any ILEC operating a tandem office to provide ELCAs to requesting

carriers for all end offices subtending that tandem.

In support of their position herein, the Joint Cellular Carriers respectfully state:

Introduction and Background

In its Public Notice, the Bureau keynoted that the Αrapid growth in demand for new area

codes is a symptom of underlying inefficiencies in the manner numbering resources are currently

allotted≅ and that Αunless mitigated, could undermine the long-term viability of the North

American Numbering Plan≅.  (Public Notice at pp. 1-2).  The Bureau observed that Α[t]his

situation is largely attributable both to the inefficient means by which telephone numbers are

currently allocated to service providers≅ as well as to Αrecent, evolving fundamental changes to

the structure of the telecommunications marketplace≅.  (Id. at p. 2).

The Bureau pointed out that adding new area codes Αcreates inconvenience and costs for

consumers, requires the telecommunications industry to perform network upgrades, and places a

heavy burden on scarce public utility commission resources.≅  (Id.).  Accordingly, the objective

of this proceeding is to Αimplement measures intended to make more efficient use of the

existing telecommunications numbering resource in the United States≅ and to Αdevelop a long-

term solution that will minimize customer inconvenience and societal costs, forestall or eliminate

                                                                              

ity they will be referred to herein as ΑELCAs≅.
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the premature exhaust of the NANP, and slow the introduction of new area codes.≅  (Id.).

One of the important measures cited in the NANC Report and in the Public Notice for

optimizing the use of NXX codes is implementing ΑExtended Local Calling Areas≅ or

ΑELCAs≅. These are interconnection arrangements entered into between ILECs and wireless

carriers that enable landline calling parties to reach a mobile customer with a local call to a

single telephone number from anywhere in the wireless carrier=s service area.

The service areas of wireless carriers typically cover multiple landline exchange areas

and rate centers.  Therefore, absent an ELCA, either some landline callers within the wireless

local service area would always incur landline toll charges when calling wireless customers, or

the wireless customers must enter into cumbersome and confusing service arrangements, such as

maintaining multiple telephone numbers for the same mobile unit, in order to be accessible by a

local call throughout the wireless local service area.

Either alternative is obviously undesirable from a customer service standpoint, and, as a

consequence, the wireless industry for many years has attempted to negotiate interconnection

arrangements with the LEC industry affording their customers the benefits of ELCAs.  See, e.g.,

Domestic Public Land Mobile Radio Service, 63 F.C.C.2d 87, 113-114 (1977) (New Dial Paging

Service Plan); Memorandum of Understanding, 80 F.C.C.2d 352, 378-379 (1980) (Single

Number Access Plan or ΑSNAP≅).

The obvious benefit of ELCAs from a number utilization standpoint is that the wireless

carrier Αcan assign numbers from a single NXX to cover the ELCA,≅ which typically covers

several ILEC rate centers; thus, wireless carriers Αmay only require as many NXXs as are

necessary to serve their customers, rather than obtaining one NXX per [ILEC] rate center.≅ 

(Public Notice at p. 3).  In fact, is is fair to say that due to the relatively widespread use of



-   -

ELCAs by cellular and other wireless carriers heretofore, the wireless industry historically has

been highly efficient in its use of NXX codes and is far more efficient than the ILEC industry.

To date, ELCAs have been available only to wireless carriers; and the Report observes

that Α[p]ast experience with ELCAs has shown that regulatory intervention is sometimes

necessary to ensure ubiquitous availability of ELCA in a given ELCA service area.≅  (NANC

Report at &2.1).

The Michigan Experience

Unfortunately, the Commission needs to be aware that if the ILEC industry has its way,

the historical efficiency with which wireless carriers have used NXX codes will change and

change with a vengeance.  In this regard, the NANC Report does not mention, much less fully

capture, that many ILECs -- including but not limited to those owned by Ameritech Corporation

-- are now in the midst of systematically eliminating ELCAs altogether.  Ameritech has decreed

the end of ELCAs in each of the five states it serves, and the Joint Cellular Carriers are parties to

litigation in Michigan seeking to prevent Ameritech from doing so.  The experience of the JCCs

before the Michigan Public Service Commission is particularly relevant and instructive here, and

underscores the vital necessity of prompt and decisive intervention by this Commission in order

to assure the continued availability of ELCAs, and their NXX code efficiencies, for cellular and

other telecommunications carriers which may benefit from them.

ELCAs have been available to wireless carriers in Michigan since Tariff M.P.S.C. No. 13

issued by Michigan Bell Telephone Co. became effective as a result of a settlement agreement

concerning interconnection matters was approved by the Michigan PSC on September 27, 1988,

in Case No. U-9269.  Substantially all of the cellular industry in Michigan not affiliated with

Ameritech utilizes ELCAs extensively and relies heavily upon them.  In addition to efficient
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number utilization, ELCAs are a vitally important marketing tool for cellular carriers in

Michigan and their availability is an important factor for consumers in Michigan in deciding to

subscribe to and utilize cellular service, and in making cellular service Αuser friendly≅.

After passage of the Telecommunications Act of 1996 and implementing rules by this

Commission, most of the cellular industry in Michigan entered into interconnection agreements

with Ameritech, which were approved by the Michigan PSC as contemplated by Section 252 of

the Communications Act, providing for the continued availability of ELCAs.2  Trillium=s

agreement with Ameritech approved on June 25, 1997, is typical in this regard; its Section 5.1

states in relevant part:

 5.1 [Trillium] hereby elects to continue in effect Ameritech=s [ELCAs] for the NXX
codes currently active under this . . . option and for such additional NXX codes as
may be designated in the future. * * * * *

Nonetheless, in October 1997, and without any prior notice to or consultation with the

cellular industry, Ameritech filed revisions to its Tariff M.P.S.C. No. 20R purporting

unilaterally to Αgrandfather≅ ELCAs for existing NXX codes through December 31, 1998, and

to totally eliminate ELCAs after December 31, 1998.  When the cellular industry was unable to

convince Ameritech to change its position voluntarily, formal complaints against its actions were

filed and prosecuted at the Michigan PSC.3

                    
 2  See, e.g., MPSC Case Nos. U-11292 (AirTouch); U-11400 (Trillium); U-11403 (Century); U-11466 (Thumb

lular); U-11606 (Centennial).

 3  Centennial Cellular Corp. v. Ameritech Michigan, MPSC Case No. U-11620; and In the Matter of the Complaint o
ntury Cellunet, Inc. against Ameritech Corporation, Michigan Bell Telephone Co. d/b/a Ameritech Michigan, Ameritech
vices, Inc. and Ameritech Information Industries Services, a division of Ameritech Services, Inc., on behalf of Ameritec
higan, regarding Ameritech=s purported unilateral termination of Type 2A interconnection with CMRS providers, MPS
e No. U-11630.  The complaints were consolidated for trial and decision; and the remaining JCCs intervened in the
solidated proceeding in support of the complainants.
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During May 1998 a hearing was held before an Administrative Law Judge during which

11 witnesses testified, producing 874 pages of transcript, and 46 exhibits were admitted into

evidence.  The inefficiency of NXX code utilization, and consequent artificial acceleration of

area code splits, was cited and fully argued by complainants and intervenors as an important

reason that elimination of ELCAs should be ruled contrary to the public interest under Michigan

law.

For example, Century testified that it would need to implement 221 new NXX codes

statewide in Michigan simply to fill in the local calling area Αgaps≅ in Ameritech service areas

for Century=s existing customers, if Ameritech succeeds in eliminating ELCAs.   (Tr. 241, 293-

4).  Centennial testified that it would require 21 additional NXX codes for the same purpose (Tr.

497); Thumb Cellular testified that it would need to implement 27 additional NXX codes for the

same purpose (Tr. 581); RFB Cellular did not make a specific estimate but testified it would

need to implement Αscores of NXX codes≅ for the same purpose (Tr. 601); AirTouch testified

that it would need Αat least 130 additional NXX codes≅ for the same purpose (Tr. 611);4 and

Trillium testified that it would need Αat least 13 NXX codes≅ for the same purpose (Tr. 700).

It bears repeating that these additional NXX codes would be required for existing cellular

customers, and would simply fill in the local calling Αgaps≅ for those customers in Ameritech=s

service areas.  They would not replicate ELCAs, but would merely minimize to a limited extent

some of the adverse effects on cellular service which would result from eliminating ELCAs. 

Moreover, when the need to assign new NXX codes to rate centers associated with independent

ILECs are considered (which in Michigan are now part of the ELCAs), the number of additional

                    
 4  AirTouch Cellular, Inc. also intervened in the MPSC proceeding but is filing its own comments separately in this

ceeding.
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NXX codes required increases almost exponentially.

In addition to specifically documenting the vast increase in NXX codes and inefficiency

in number utilization in Michigan resulting from Ameritech=s proposed elimination of ELCAs,

the study by Economics and Technology, Inc. entitled ΑWhere Have All the Numbers Gone?≅,

making the same point on a nationwide basis, was introduced into evidence and argued to the

PSC.  (See, e.g.,Tr. 700; Exhibit I-36).  Furthermore, while the case was being argued to the

PSC, the 616 area code in Michigan was placed in jeopardy status, forshadowing its split into the

616 and 231 area codes which was subsequently announced to the PSC and to the public.

The other public interest benefits of ELCAs were also fully documented in the record

and argued to the PSC, including that eliminating ELCAs would (1) materially degrade the

quality of existing cellular service by rendering it more difficult and costly to use, thereby

reducing public acceptance and use of cellular service; (2) substantially increase cellular

carriers= costs of operation and decrease the value of their businesses; (3) cause substantial and

unwarranted rate increases for vast numbers of consumers in Michigan who place calls to

cellular mobiles; (4) disproportionately impact rural areas in Michigan adversely, (5) restrain

incipient competition between cellular technology and landline technology in areas where such

competition is currently feasible; and (6) enable Ameritech to use its monopoly power over

interconnection arrangements to inhibit competition to Ameritech=s own cellular affiliate.

The restraint of competition between wireless and wireline carriers inherent in

eliminating ELCAs merits special comment, in light of this Commission=s repeated

pronouncements that fostering wireless and wireline competition remains one of the

Commission=s most important priorities.  In this regard, because cellular service areas cover

multiple landline exchanges and rating points, using wireless telephones, even with airtime usage
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charges, are a viable competitive alternative to short-haul landline toll service between local

landline exchanges.

Eliminating ELCAs means that a landline calling party incurs a toll charge for a call that

formerly was treated as a local call (i.e., no additional charge or a one message unit charge), thus

erecting a substantial additional economic barrier to substituting wireless service for short-haul

landline toll service.  By unilaterally controlling the availability of ELCAs for wireless carriers,

ILECs such as Ameritech are in a position to -- and blatantly do -- use that control to frustrate

incipient competition between wireless service and wireline service.

In her Proposal For Decision (the ΑPFD≅) issued June 25, 1998, ALJ Mace found

Ameritech=s withdrawal of ELCAs adverse to the public interest and recommended that

complainants and intervenors be granted the relief they requested.5  With respect to the impact

on number utilization from eliminating ELCAs, ALJ Mace found as follows:

Ameritech further makes light of the possibility that further area code
splits might be required if NXX codes continue to be exhausted.  While to some
extent that phenomena is the natural and expected result of growth in the
telecommunications industry, it does cause hardship most especially to small
businesses on tight margins who find themselves having to recreate all of their
advertising to accommodate the change in their phone numbers.  The
Administrative Law Judge believes that wise stewardship of NXX codes would
better serve the public interest.  Using them to preserve wider local area calling
for CMRS providers is not the best use of such codes.  (PFD at pp. 25-26). 
(Emphasis added).

ALJ Mace further noted that ΑAmeritech has successfully fended off true competition

and the effort to eliminate [ELCAs] constitutes another such effort≅ and concluded that Α[f]or

all of these reasons, the Administrative Law Judge finds that the elimination of [ELCAs] would

                    
 5  A copy of the Proposal For Decision is annexed hereinafter as Appendix A for the Commission=s convenient

rence.
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be adverse to the public interest≅.  (Id. at p. 26).  (Emphasis added).

However, on exceptions taken only by Ameritech, the Michigan Public Service

Commission declined to address the issue of NXX code efficiency or wireless/wireline

competition or any other public interest implication of eliminating ELCAs.6  Instead, the PSC

ruled that the entire question should be dealt with as part of the process for negotiating

interconnection agreements under Section 251 of the Communications Act, and that Ameritech

is obligated under its existing agreements to offer ELCAs only through April 9, 1999.7   As a

consequence, Ameritech has consistently taken the public position that ELCAs in Michigan will

in fact disappear on April 9, 1999 as allowed by the PSC=s Opinion and Order.

ELCA Offerings Should Be Mandatory

The Joint Cellular Carriers believe it is beyond reasonable dispute that ELCAs promote

the public interests both in efficient NXX code utilization and in promoting local competition,

and that through the widespread use of ELCAs, the cellular industry has been a consistent leader

among the telecommunications industries in efficient use of NXX codes.  They further believe it

likewise is beyond reasonable dispute that ILECs have no incentive whatsoever to continue

ELCAs voluntarily.  Quite to the contrary, as the Michigan experience graphically underscores,

ILECs can be expected to discontinue ELCAs as a way of fending off competition from wireless

                    
 6  A copy of the PSC=s Opinion and Order is annexed hereinafter as Appendix B for the Commission=s convenient

rence.

 7  Rehearing of the PSC decision was denied on October 26, 1998, and complainants and intervenors have taken appe
he decision to federal district court, to the extent it construed their Section 251 interconnection agreements, and to the
higan Court of Appeals, to the extent it interpreted Michigan telecommunications law. Centennial Cellular Corp. et al. 
higan Bell Tel. Co. d/b/a Ameritech Michigan, et al., Case No. 5:98-CV-159 (WD Mich, filed 11/25/98); Centennial
lular Corp. et al. v. Michigan Bell Tel. Co. d/b/a Ameritech Michigan, Case No. 215920 (Mich. Ct. of Appeals, filed
25/98).  Both appeals remain pending.
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carriers; and, in fact, they have already started doing so.

Moreover, based upon informal information obtained by some of the JCCs and events in

other parts of the country, the Commission properly should assume that Ameritech is the desig-

nated RBOC Αstalking horse≅ on this issue, and that, if it is successful in eliminating ELCAs in

its territory, the remaining RBOCs and independent ILECs can be expected to quickly follow

suit to the extent they have not already done so.  In short, there is no doubt that absent prompt

and decisive regulatory intervention by this Commission, ELCAs will disappear almost entirely,

thereby forcing the wireless industry to become far less efficient users of NXX codes than at

present.  Such a result is manifestly contrary to the premise of the NANC Report and is palpably

inconsistent with the Commission=s objective in seeking public comment on the Report.

It is also manifestly contrary to and inconsistent with the Commission=s recent

solicitation of the wireless industry to Αoffer proposals for wireless carriers to promote efficient

use of numbering resources before implementing [Local Number Portability]≅.8  Since ELCAs

represent the most efficient possible use of NXX codes, the Commission simply cannot,

consistent with its public interest obligations in that case and here, blind itself to the ILECs=

concerted campaign to remove ELCAs from the list of available options and thereby force

wireless carriers to become less efficient in their utilization of NXX codes.  Commission

intevention is thus plainly necessary to prevent frustration of this Commission=s public interest

efforts to foster efficient NXX code utilization and to promote local competition in the public

interest.

                    
 8  In the Matter of Cellular Telecommunications Industry Associations= Petition for Forbearance from Commercial

bile Radio Services Number Portability Obligations (Memorandum Opinion and Order), FCC 98-330 at &5 (released
ember 16, 1998).
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Accordingly, the Joint Cellular Carriers respectfully submit that as part of its long term

solution developed herein, the Commission should require any ILEC which operates a tandem

office to provide ELCAs to requesting telecommunications carriers for all end offices subtending

the tandem.  Additionally, ILECs operating end offices that subtend a tandem operated by a

different ILEC similarly should have the legal obligation to include its end office in the ELCAs

associated with that tandem.  The Commission clearly has the plenary jurisdiction and authority

under Section 251(e) to impose such requirements, and, as shown above, exercise of the

authority at this time unavoidably is required in the public interest.

Moreover, the Commission further should make it clear that its prior classification of

intra-MTA traffic as Αlocal≅ for purpose of LEC/CMRS interconnection means local in both

directions, both mobile-to-land and land-to-mobile.  The Commission should make clear that as

a consequence, the ILECs do not have the right, which they now claim, to superimpose their

own landline toll rating schemes on calls to wireless customers over the objection of wireless

carriers.  The Commission should clarify instead that its policy of classifying intra-MTA calling

as Αlocal≅ carries with it the obligation on the part of ILECs to make available interconnection

arrangements for CMRS carriers that enable them to effectively interconnect all of their assigned

NXX codes at the originating end office on a land-to-mobile call throughout their wireless

service area.  That is precisely what ELCAs currently do and should be preserved to continue

doing.

Furthermore, in order to preserve the Commission=s jurisdiction over these issues

pending a final decision herein, the Commission should promptly issue an interim, Αstandstill≅

order prohibiting ILECs from discontinuing the availability of any ELCAs now in existence.  As

noted above, absent contrary legal compulsion which the PSC has declined to provide,
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Ameritech will eliminate ELCAs in Michigan on April 9, 1998.  It is similarly fair to assume

that other LECs will hasten to eliminate ELCAs before any decision is reached herein, thereby

attempting to moot the entire issue before the Commission has a chance to decide it adversely to

the ILEC industry. Therefore, absent an interim order by the Commission to preserve its

jurisdiction to fashion long term solutions to efficient number utilization, substantial damage

will have been done that simply cannot later be repaired.  The Commission accordingly should

enter a Αstandstill≅ order on ELCAs as promptly as possible, without waiting for a final decision

herein.

Respectfully submitted,

CENTENNIAL CELLULAR CORPORATION CENTURYTEL WIRELESS, INC.

By: s/ Karlyn D. Stanley                                   By: s/ Susan W. Smith                            

Karlyn D. Stanley Susan W. Smith
COLE, RAYWID & BRAVERMAN, LLP Director -- External Affairs
1919 Pennsylvania Avenue, N.W. CenturyTel Wireless, Inc.
Suite 200 3505 Summerhill Road
Washington, DC 20006 No. 4 Summer Place
Telephone: (202) 659-9750 Texarkana, TX 75501

Telephone: (903) 792-3499
Of Counsel:
Lourdes Lucas, Esquire TRILLIUM CELLULAR CORPORATION
Centennial Cellular Corp.
Director of Legal Affairs
1305 Campus Parkway
Neptune, NJ 07753 By: s/ Kenneth E. Hardman                    

Kenneth E. Hardman
MOIR & HARDMAN
2000 L Street, N.W., Suite 512
Washington, DC 20036-4907
Telephone: (202) 223-3772

THUMB CELLULAR LIMITED RFB CELLULAR, INC.
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    PARTNERSHIP

By: Mark J. Burzych                                By: John W. Felton                     
            

Mark J. Burzych John W. Felton
FOSTER, SWIFT, COLLINS & MACNEIL, ELLIOTT & FELTON
    SMITH, PC Phoenix Building
313 South Washington Square 139 West Main Street, Suite 301
Lansing, MI 48933-2193 Gaylord, MI 49735
Telephone: (517) 371-8100 Telephone: (517) 732-1152

December 21, 1998
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2Q )HEUXDU\ ��� ���� D SUHKHDULQJ FRQIHUHQFH WRRN SODFH LQ &DVH 1R� 8������� $W WKDW WLPH� D

KHDULQJ RQ WKH 0RWLRQ WR &RQVROLGDWH ZDV VFKHGXOHG� DV ZHOO DV D VFKHGXOH IRU WKH UHPDLQGHU RI WKH

SURFHHGLQJ�

2Q 0DUFK �� ����� DUJXPHQW ZDV KHDUG RQ WKH 0RWLRQ WR &RQVROLGDWH DQG WKH 0RWLRQ ZDV

JUDQWHG� $SSHDUDQFHV ZHUH HQWHUHG RQ EHKDOI RI 7KXPE &HOOXODU �7KXPE�� $LUWRXFK &HOOXODU� ,QF�

�$LUWRXFK� DQG 7ULOOLXP &HOOXODU &RUS� �7ULOOLXP�� DOO RI ZKLFK KDG ILOHG ODWH SHWLWLRQV WR LQWHUYHQH�

2Q 0DUFK �� ����� WKH $GPLQLVWUDWLYH /DZ -XGJH LVVXHG D ZULWWHQ UXOLQJ JUDQWLQJ WKH ODWH�ILOHG

SHWLWLRQV WR LQWHUYHQH RI 7KXPE� $LUWRXFK DQG 7ULOOLXP DV ZHOO DV D IXUWKHU ODWH�ILOHG SHWLWLRQ ILOHG RQ

EHKDOI RI 5)% &HOOXODU� ,QF� �5)%��

2Q 0DUFK ��� ����� KHDULQJ WRRN SODFH RQ D 0RWLRQ WR &RPSHO 'LVFRYHU\ ILOHG E\ &HQWHQQLDO�

7KH 0RWLRQ ZDV JUDQWHG LQ SDUW�

2Q $SULO ��� ����� DUJXPHQW ZDV KHDUG RQ D 0RWLRQ WR &RPSHO 'LVFRYHU\ ILOHG E\ &HQWXU\� 7KH

0RWLRQ ZDV JUDQWHG LQ SDUW�

2Q 0D\ ���� ����� FURVV�H[DPLQDWLRQ RI ZLWQHVVHV WRRN SODFH� &HQWHQQLDO SUHVHQWHG WKH GLUHFW�

VXSSOHPHQWDO DQG UHEXWWDO WHVWLPRQ\ RI 3KLOOLS +� 0D\EHUU\� LWV 6HQLRU 9LFH 3UHVLGHQW� DQG WKH GLUHFW�

VXSSOHPHQWDO DQG UHEXWWDO WHVWLPRQ\ RI 7KRPDV 5� &RJDU� -U�� LWV 9LFH 3UHVLGHQW RI (QJLQHHULQJ� &HQWXU\

SUHVHQWHG WKH GLUHFW DQG UHEXWWDO WHVWLPRQ\ RI 6XVDQ :� 6PLWK� LWV 'LUHFWRU RI ([WHUQDO $IIDLUV� DQG 'DOH

)R[� LWV 5HJLRQ ,, 9LFH 3UHVLGHQW� 7KXPE SUHVHQWHG WKH GLUHFW DQG UHEXWWDO WHVWLPRQ\ RI 3DXO &� 3LFNOR�

LWV *HQHUDO 0DQDJHU� 5)% SUHVHQWHG WKH WHVWLPRQ\ RI 5REHUW %UR]� LWV 3UHVLGHQW� $LUWRXFK SUHVHQWHG WKH

WHVWLPRQ\ RI 5D\PRQG *� )L[� LWV 'LUHFWRU RI 0LFKLJDQ (QJLQHHULQJ DQG 1HWZRUN 2SHUDWLRQV� 7ULOOLXP

SUHVHQWHG WKH GLUHFW DQG UHEXWWDO WHVWLPRQ\ RI 0LFKDHO '� .KRXUL� LWV 1RUWKZHVW 0LFKLJDQ *HQHUDO
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3ULRU WR WKH FURVV�H[DPLQDWLRQ RI ZLWQHVVHV� DUJXPHQW ZDV KHDUG RQ YDULRXV SUH�ILOHG PRWLRQV WR

VWULNH WHVWLPRQ\� 7KHVH PRWLRQV ZHUH JUDQWHG LQ SDUW� 7KH SRUWLRQV RI WHVWLPRQ\ VWULFNHQ IURP WKH

UHFRUG DSSHDU DV OLQHG RXW FRS\ LQ WKH WUDQVFULSW RI WKH SURFHHGLQJ�

'XULQJ WKH FRXUVH RI WKH KHDULQJ� &RPSODLQDQWV
�

RIIHUHG �� H[KLELWV ZKLFK ZHUH DGPLWWHG LQ

HYLGHQFH� $PHULWHFK RIIHUHG �� H[KLELWV� �� RI ZKLFK ZHUH DGPLWWHG� ([KLELWV &��� �� ������ ����� DQG ��

ZHUH PDUNHG FRQILGHQWLDO� 5��� DQG 5��� ZHUH DOVR PDUNHG FRQILGHQWLDO�

7KH UHFRUG ZDV FORVHG RQ 0D\ �� ����� $ WUDQVFULSW RI WKH SURFHHGLQJV ZDV SUHSDUHG FRQVLVWLQJ

RI ��� SDJHV�

,QLWLDO EULHIV ZHUH ILOHG E\ &HQWHQQLDO� &HQWXU\� $LUWRXFK� 7KXPE� 5)%� 7ULOOLXP DQG $PHULWHFK�

5HSO\ EULHIV ZHUH ILOHG E\ &HQWHQQLDO� &HQWXU\� $LUWRXFK� 7KXPE� 7ULOOLXP DQG $PHULWHFK�

,,�

%$&.*5281'

2Q 2FWREHU �� ����� $PHULWHFK ILOHG 7DULII ��5� D UHYLVLRQ RI 7DULII ��� %\ PHDQV RI WKH

                    
 9 7KH WZR RULJLQDO &RPSODLQDQWV� &HQWHQQLDO DQG &HQWXU\� DV ZHOO DV DOO WKH LQWHUYHQRUV LQ WKH FDVH� DUH UHIHUUHG WR DV

PSODLQDQWV RU &HOOXODU 0RELOH 5DGLR 6HUYLFH �&056� SURYLGHUV LQ WKLV 3URSRVDO IRU 'HFLVLRQ� 7KH H[KLELWV RI &HQWHQQLDO DQG
WXU\ ZHUH SUHIL[HG ZLWK D Α&≅� WKH H[KLELWV RI WKH LQWHUYHQRUV ZHUH SUHIL[HG
K DQ Α,≅�
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UHYLVLRQ� $PHULWHFK ZLWKGUHZ LWV RIIHULQJ RI UHYHUVH ELOOLQJ�� � ,Q RUGHU WR DOORZ IRU D WUDQVLWLRQ DZD\ IURP

UHYHUVH ELOOLQJ� $PHULWHFK SURSRVHG D Α)OH[LEOH 5DWLQJ≅ SODQ� +RZHYHU� GXULQJ WKH FRXUVH RI WKH

SURFHHGLQJ� $PHULWHFK LQGLFDWHG WKDW LW ZRXOG FRQWLQXH UHYHUVH ELOOLQJ XQWLO $SULO �� ����� WKH GDWH XSRQ

ZKLFK H[SLUHV WKH ODVW ,QWHUFRQQHFWLRQ $JUHHPHQW ZLWK D &056 SURYLGHU LQ ZKLFK UHYHUVH ELOOLQJ LV D

SURYLVLRQ RI WKH DJUHHPHQW�

5HYHUVH ELOOLQJ KDV EHHQ LQ HIIHFW IRU RYHU D GHFDGH� ,W KDV EHHQ DYDLODEOH LQ 0LFKLJDQ VLQFH WKH

&RPPLVVLRQ DSSURYHG D VHWWOHPHQW DJUHHPHQW DGRSWLQJ $PHULWHFK 7DULII �� LQ &DVH 1R� 8������ 0DUFK

�� ����� ,W FRQVWLWXWHV RQH RI WKH VHYHUDO W\SHV RI LQWHUFRQQHFWLRQ GHOLQHDWHG LQ WKH VHWWOHPHQW DJUHHPHQW�

,Q WKH DJUHHPHQW� &056 SURYLGHUV �FDOOHG DW WKDW WLPH ZLUHOHVV FDUULHUV�� ZHUH JLYHQ WKH GLVFUHWLRQ WR

QDPH DQ\ $PHULWHFK HQG RIILFH DV D 7\SH �$ HQG RIILFH� ZLWK DQ 1;; FRGH ZKLFK ZRXOG EH GHVLJQDWHG

DV 7\SH �$� ,I WKH FDUULHU GLG QRW QDPH DQ HQG RIILFH 7\SH �$� LW ZRXOG EH GHVLJQDWHG 7\SH �7� RU WROO

HQG RIILFH� DQG ODQGOLQH RULJLQDWHG FDOOV WR D &056 FXVWRPHU ZRXOG EH ELOOHG WR WKH ODQGOLQH HQG�XVHU LQ

WKDW RIILFH� 7KH ODWWHU W\SH RI LQWHUFRQQHFWLRQ DQG ELOOLQJ DUUDQJHPHQW LV WHUPHG ΑVWDQGDUG ELOOLQJ≅�

7KH FRQFHSW RI UHYHUVH ELOOLQJ LV LQWHJUDO WR WKH SURYLVLRQ RI WKH ODUJHU ORFDO FDOOLQJ DUHDV W\SLFDO RI

ZLUHOHVV VHUYLFH� :KHQ WKH ZLUHOHVV LQGXVWU\ ZDV LQ LWV LQIDQF\� WKH )HGHUDO &RPPXQLFDWLRQV &RPPLVVLRQ

�)&&� GHWHUPLQHG WKDW WKH ORFDO FDOOLQJ DUHD DSSOLFDEOH WR WUDGLWLRQDO ODQGOLQH ORFDO H[FKDQJH FDUULHUV=

�/(&V� FXVWRPHUV ZDV QRW DSSURSULDWH IRU DSSOLFDWLRQ WR ZLUHOHVV FDUULHUV� 7KH )&& DOORZHG WKH

HVWDEOLVKPHQW RI D PXFK ODUJHU WHUULWRU\ IRU ZLUHOHVV FDUULHUV� ,W GHILQHG WKRVH FDUULHUV= ORFDO FDOOLQJ DUHD DV

WKH PHWURSROLWDQ WUDGLQJ DUHD �07$�� 5HYHUVH ELOOLQJ DOORZV &056 VXEVFULEHUV= QHHGV WR EH PHW ZLWKLQ

WKH &056 SURYLGHU=V OLFHQVHG PHWURSROLWDQ VHUYLFH DUHDV �06$V� DQG UXUDO VHUYLFH DUHDV �56$V��
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7KLV LV UHIHUUHG WR YDULRXVO\ DV UHYHUVH ELOOLQJ� 7\SH �$ LQWHUFRQQHFWLRQ� 7\SH �� 2SWLRQ � LQWHUFRQQHFWLRQ DQG 7\SH ��

QJ 2SWLRQ �� ,Q WKLV 3URSRVDO IRU 'HFLVLRQ LW ZLOO EH UHIHUUHG WR DV UHYHUVH ELOOLQJ�
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,I D &056 SURYLGHU VHOHFWV UHYHUVH ELOOLQJ� DV RSSRVHG WR VWDQGDUG ELOOLQJ� LW LV UHTXLUHG WR FHUWLI\

WR $PHULWHFK ZKLFK FHQWUDO RIILFHV LW ZLOO XVH WR GHVLJQDWH LWV UHYHUVH ELOOLQJ 1;; FRGHV� /DQGOLQH FDOOV WR

WKH 1;; FRGH DVVLJQHG WR PRELOH SKRQH FXVWRPHUV RI WKH &056 DUH QRW ELOOHG WR WKH ODQGOLQH HQG�XVHU�

5DWKHU� $PHULWHFK ELOOV WKH &056 SURYLGHU DQ DFFHVV�OLNH FKDUJH RI �4 SHU PLQXWH IRU VXFK FDOOV� 7KH

&056 SURYLGHU UHFRYHUV WKDW FRVW LQ UDWHV WR LWV FXVWRPHUV� 7KLV SHUPLWV &056 SURYLGHUV DQG WKHLU

FXVWRPHUV WR EHQHILW IURP ODUJH ZLUHOHVV ORFDO FDOOLQJ DUHDV EHFDXVH ODQGOLQH FDOOV WR PRELOH SKRQH XVHUV

DUH QRW FKDUJHG DV WROO FDOOV� 7KH UHDVRQ IRU WKLV LV WKDW WKH ODQG WR PRELOH FDOO LV URXWHG ILUVW WR $PHULWHFK�

WKHQ WR WKH ORFDO &056 SRLQW RI SUHVHQFH�VZLWFK DQG WKHQ RQ WR WKH &056 FXVWRPHU=V SKRQH� (YHQ LI

WKH PRELOH SKRQH XVHU LV ORFDWHG JHRJUDSKLFDOO\ LQ D GLIIHUHQW DUHD FRGH� WKH ODQG WR PRELOH FDOO LV QRW

ELOOHG DV D WROO FDOO� EHFDXVH WKH FDOO LV VWLOO EHLQJ SODFHG ZLWKLQ WKH ORFDO FDOOLQJ DUHD RI WKH &056 1;;

FRGH�

&056 SURYLGHUV W\SLFDOO\ LVVXH SKRQH QXPEHUV IRU WKHLU FXVWRPHUV UDQGRPO\ RXW RI RQH 1;;

FRGH DVVLJQHG WR WKHP� UHJDUGOHVV RI WKH JHRJUDSKLF ORFDWLRQ RI WKH FXVWRPHU� WKXV FRQVHUYLQJ WKH

QXPEHU RI 1;; FRGHV UHTXLUHG WR VHUYH WKHLU FXVWRPHUV 7KLV FRQVHUYDWLRQ HIIHFW LV DOVR DQ RIIVKRRW RI

WKH ODUJHU ORFDO FDOOLQJ DUHDV DVVLJQHG &056 SURYLGHUV� &056 FXVWRPHUV= SKRQHV DUH SURJUDPPHG ZLWK

WKH 1;; FRGH� WKXV DQ\ FKDQJH WR WKHLU SKRQH QXPEHUV ZRXOG UHTXLUH D FKDQJH LQ WKH SURJUDPPLQJ RI

WKH SKRQHV� /DQGOLQH FDOOV WR PRELOH SKRQHV WKXV PD\ EH PDGH E\ GLDOLQJ � GLJLWV UDWKHU WKDQ � SOXV ��

GLJLWV�

7KH Α)OH[LEOH 5DWLQJ≅ RSWLRQ $PHULWHFK LV RIIHULQJ VWLOO DOORZV WKH &056 SURYLGHU WR FKRRVH

ZKLFK $PHULWHFK HQG RIILFH DW ZKLFK WR UDWH LWV UHYHUVH ELOOLQJ 1;; FRGHV H[FHSW WKDW LW UHVWULFWV ODQGOLQH

ORFDO FDOOV WR RQO\ WKRVH FDOOV PDGH ZLWKLQ WKH JHRJUDSKLF DUHD FRGH DQG LWV DGMXQFW H[WHQGHG DUHD VHUYLFH

�($6� H[FKDQJHV� /DQGOLQH FDOOV IURP DQ\ RWKHU H[FKDQJHV ZRXOG EH DVVHVVHG D WROO FKDUJH EDVHG XSRQ
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$PHULWHFK=V FXVWRPDU\ WROO UDWH VFKHGXOH EHWZHHQ WKH RULJLQDWLQJ ODQGOLQH H[FKDQJH DQG WKH H[FKDQJH DW

ZKLFK WKH FHOOXODU FDUULHU=V 1;; FRGH LV UDWHG�

,,,�

',6&866,21

5HYHUVH %LOOLQJ � ,QWHUFRQQHFWLRQ

&RPSODLQDQWV DVVHUW WKDW� UHYHUVH ELOOLQJ LV D IRUP RI LQWHUFRQQHFWLRQ XQGHU WKH 0LFKLJDQ

7HOHFRPPXQLFDWLRQV $FW� ���� 3$ ��� �07$� DQG WKH )HGHUDO 7HOHFRPPXQLFDWLRQV $FW RI ���� �)7$��

WKDW XQGHU WKH )7$ UHFLSURFDO FRPSHQVDWLRQ UHTXLUHPHQWV FDQ EH DYRLGHG E\ D YROXQWDU\ DJUHHPHQW

EHWZHHQ WKH SDUWLHV� DQG� WKDW DEVHQW VXFK DQ DJUHHPHQW� WKH 0LFKLJDQ 3XEOLF 6HUYLFH &RPPLVVLRQ

�&RPPLVVLRQ� FDQ UHTXLUH $PHULWHFK WR RIIHU UHYHUVH ELOOLQJ� )LUVW� &RPSODLQDQWV FLWH WKH GHILQLWLRQ RI

LQWHUFRQQHFWLRQ FRQWDLQHG LQ VHFWLRQ ����N� ZKLFK VWDWHV�

Α>,QWHUFRQQHFWLRQ= PHDQV WKH WHFKQLFDO DUUDQJHPHQWV DQG RWKHU

HOHPHQWV QHFHVVDU\ WR SHUPLW WKH FRQQHFWLRQ EHWZHHQ WKH VZLWFKHG

QHWZRUNV RI � RU PRUH SURYLGHUV WR HQDEOH D WHOHFRPPXQLFDWLRQV VHUYLFH

RULJLQDWLQJ RQ WKH QHWZRUN RI � SURYLGHU WR WHUPLQDWH RQ WKH QHWZRUN RI

DQRWKHU SURYLGHU�≅

&RPSODLQDQWV SRLQW RXW WKDW XQGHU WKLV GHILQLWLRQ� LQWHUFRQQHFWLRQ FRQVLVWV RI ERWK WKH SK\VLFDO�

WHFKQLFDO FRQQHFWLRQ DV ZHOO DV WKH ΑRWKHU HOHPHQWV QHFHVVDU\ WR SHUPLW FRQQHFWLRQ≅� 7KHVH RWKHU

HOHPHQWV LQFOXGH DPRQJ RWKHU WKLQJV� SULFLQJ� 7KH\ IXUWKHU FLWH $UWLFOH �$� HQWLWOHG Α,QWHUFRQQHFWLRQ RI

7HOHFRPPXQLFDWLRQ 3URYLGHUV ZLWK WKH %DVLF /RFDO ([FKDQJH 6HUYLFH≅ ZKLFK SURYLGHV IRU WKH SULFLQJ RI

LQWHUFRQQHFWLRQ EHWZHHQ WHOHFRPPXQLFDWLRQ SURYLGHUV DQG EDVLF ORFDO H[FKDQJH VHUYLFH SURYLGHUV�

6HFWLRQ ��� EURDGO\ DGGUHVVHV WKH QHHG IRU WKH &RPPLVVLRQ WR UHSRUW WR WKH OHJLVODWXUH UHJDUGLQJ LVVXHV�

VFRSH� WHUPV DQG FRQGLWLRQV RI LQWHUFRQQHFWLRQ RI WHOHFRPPXQLFDWLRQ SURYLGHUV ZLWK WKH /(&�
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&RPSODLQDQWV SRLQW WR WKH &RPPLVVLRQ DSSURYHG VHWWOHPHQW DJUHHPHQW LQ &DVH 1R� 8������

ZKHUH WKH FDVH FDSWLRQ H[SOLFLWO\ UHIHUUHG WR WKH LQWHUFRQQHFWLRQ EHWZHHQ WKH WKHQ 0LFKLJDQ %HOO

7HOHSKRQH &RPSDQ\ DQG ZKDW ZHUH WKHQ WHUPHG 3XEOLF 0RELOH &DUULHUV� DQG ZKLFK JRYHUQHG DOO DVSHFWV

RI LQWHUFRQQHFWLRQ� LQFOXGLQJ SULFLQJ� 7KH\ DOVR UHIHUUHG WR &RPPLVVLRQ RUGHUV LQ &DVH 1R� 8�������

RUGHU LVVXHG -XQH �� ����� DQG &DVH 1R� 8������� RUGHU LVVXHG 0D\ ��� ����� ZKHUH WKH &RPPLVVLRQ KDV

H[HUFLVHG DXWKRULW\ RYHU WKH UDWHV� WHUPV DQG FRQGLWLRQV RI LQWHUFRQQHFWLRQ� QRW MXVW WKH SK\VLFDO

LQWHUFRQQHFWLRQ�

&RPSODLQDQWV SUHVHQWHG WHVWLPRQ\ UHJDUGLQJ WKH SK\VLFDO DQG WHFKQLFDO LPSOLFDWLRQV RI UHYHUVH

ELOOLQJ� GHPRQVWUDWLQJ WKDW LW LV QRW PHUHO\ D ELOOLQJ PHFKDQLVP� $PHULWHFK URXWHV UHYHUVH ELOOLQJ WUDIILF

RQ �$ WUXQNV� 6WDQGDUG ELOOHG FDOOV DUH URXWHG RYHU D �7 WUXQN JURXS� ,I UHYHUVH ELOOLQJ LV HOLPLQDWHG� DOO

ODQG WR PRELOH WUDIILF ZLOO EH URXWHG RYHU �7 WUXQN JURXSV� (YHQ $PHULWHFK DGPLWWHG WKDW &056 FDUULHUV

ZRXOG QHHG WR LQFUHDVH WKH QXPEHU RI �7 WUXQNV LQ RUGHU WR KDQGOH WKH FKDQJH LQ URXWLQJ� ([KLELW &�� DW

��� ���

&HQWXU\ ZLWQHVV 6PLWK UHODWHG WKDW ZKHQ &HQWXU\ KDG GHWHUPLQHG WR FKDQJH WR VWDQGDUG ELOOLQJ LQ

FHUWDLQ DUHDV ZKHUH UHYHUVH ELOOLQJ KDG EHHQ LQ HIIHFW� $PHULWHFK GHWHUPLQHG WKDW WKH SULRU UHYHUVH ELOOLQJ

WUDIILF KDG WR EH URXWHG RYHU &HQWXU\=V �7 WUXQNV� HYHQ WKRXJK &HQWXU\ KDG HDUOLHU EHHQ DGYLVHG WKDW

WKDW WUDIILF ZRXOG FRQWLQXH WR IORZ RYHU LWV �$ WUXQNV� :KHQ $PHULWHFK UHURXWHG WKH FDOOV WR WKH �7

WUXQNV� LW UHVXOWHG LQ WKH EORFNDJH RI XS WR ��� RI LWV FDOOV GXULQJ SHDN FDOOLQJ SHULRGV� ,Q RUGHU WR

DPHOLRUDWH WKH VLWXDWLRQ� &HQWXU\ KDV DGGHG DSSUR[LPDWHO\ ��� �7 WUXQNV EHWZHHQ -DQXDU\ ���� DQG

0DUFK �����

&RPSODLQDQWV REVHUYH WKDW WKH SK\VLFDO QDWXUH RI WKH UHYHUVH ELOOLQJ LQWHUFRQQHFWLRQ LV VXSSRUWHG

E\ $PHULWHFK=V :LUHOHVV &XVWRPHU 2UGHULQJ +DQGERRN �([KLELW &���� ZKLFK GHILQHV 7\SH �$
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FRQQHFWLRQ DQG GHVFULEHV LW DV D SDUWLFXODU NLQG RI LQWHUFRQQHFWLRQ HQDEOLQJ WKH ZLUHOHVV VHUYLFH SURYLGHU

WR RULJLQDWH DQG WHUPLQDWH FDOOV WR DQG IURP WKH DFFHVV WDQGHP�

&RPSODLQDQWV IXUWKHU FRQWHQG WKDW UHYHUVH ELOOLQJ LV UHFRJQL]HG DV LQWHJUDO WR LQWHUFRQQHFWLRQ LQ

IHGHUDO ODZ� 6HFWLRQ ����F�����'� RI WKH )7$ UHTXLUHV /(&V WR SURYLGH LQWHUFRQQHFWLRQ ZLWK WKHLU

QHWZRUNV WR WHOHFRPPXQLFDWLRQV SURYLGHUV� RQ UDWHV WHUPV DQG FRQGLWLRQV WKDW DUH MXVW� UHDVRQDEOH DQG

QRQGLVFULPLQDWRU\� ,W LV LPSRVVLEOH WR GHWHUPLQH ZKHWKHU D SK\VLFDO OLQNLQJ WR WKH /(& QHWZRUN LV MXVW

DQG UHDVRQDEOH DEVHQW FRQVLGHUDWLRQ RI UDWHV� WHUPV DQG FRQGLWLRQV�

&RPSODLQDQWV DGPLW WKDW 6HFWLRQ ����E���� RI WKH )7$ UHTXLUHV /(&V WR HQWHU LQWR UHFLSURFDO

FRPSHQVDWLRQ DUUDQJHPHQWV IRU WKH H[FKDQJH RI WUDIILF DQG WKDW WKH )&& KDV LVVXHG �� &)5 VHFWLRQ

������ ZKLFK SURKLELWV /(&V IURP DVVHVVLQJ FKDUJHV WR &056 SURYLGHUV IRU WUDIILF WKDW RULJLQDWHV RQ WKH

/(&=V QHWZRUN� +RZHYHU� WKH\ DUJXH WKDW WKLV PHDQV D /(& PD\ QRW IRUFH &056 SURYLGHUV WR SD\ IRU

FDOOV RULJLQDWLQJ RQ WKH /(&=V QHWZRUN� QRW WKDW /(&V DQG &056 SURYLGHUV FDQQRW YROXQWDULO\ DJUHH WR

VXFK DQ DUUDQJHPHQW� 6HFWLRQ ����D���� RI WKH )7$ DOORZV /(&V DQG LQWHUFRQQHFWLQJ FDUULHUV WR HQWHU

LQWR DJUHHPHQWV UHJDUGLQJ LQWHUFRQQHFWLRQ ZLWKRXW UHJDUG WR WKH VWDQGDUGV FRQWDLQHG LQ 6HFWLRQ ����E�

DQG �F�� 6XFK DJUHHPHQWV KDYH EHHQ HQWHUHG LQWR EHWZHHQ DOO WKH &056 FDUULHUV LQYROYHG LQ WKLV

SURFHHGLQJ DQG $PHULWHFK DQG KDYH EHHQ DSSURYHG E\ WKH &RPPLVVLRQ� ,W LV QRWHZRUWK\ WKDW $PHULWHFK

KDV FRQFHGHG WKDW LW ZLOO QRW ZLWKGUDZ UHYHUVH ELOOLQJ XQWLO WKH FXUUHQW WHUP RI WKH ODVW VXFK DJUHHPHQW

H[SLUHV� &RPSODLQDQWV DVVHUW WKDW VLQFH WKH DJUHHPHQWV KDYH EHHQ DSSURYHG DV QRQGLVFULPLQDWRU\ DQG QRW

LQFRQVLVWHQW ZLWK WKH SXEOLF LQWHUHVW XQGHU 6HFWLRQ ����H�����$�� $PHULWHFK LV EDUUHG IURP FODLPLQJ WKH\

YLRODWH WKDW VHFWLRQ RI WKH )7$�

)LQDOO\� WKH &RPSODLQDQWV FRQWHQG WKDW ZKLOH VHFWLRQ ����F���� ZRXOG SUHYHQW &056 SURYLGHUV

EHLQJ IRUFHG WR FRPSHQVDWH $PHULWHFK IRU WUDIILF RULJLQDWLQJ RQ LWV QHWZRUN� QRWKLQJ LQ WKH VHFWLRQ
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LQGLFDWHV WKH &RPPLVVLRQ FRXOG QRW UHTXLUH $PHULWHFK WR SURYLGH UHYHUVH ELOOLQJ DV DQ RSWLRQ IRU &056

SURYLGHUV� 6HFWLRQ ����E� RI WKH $FW DOORZV D 6WDWH FRPPLVVLRQ WR SUHVFULEH UHJXODWLRQV IXOILOOLQJ WKH

UHTXLUHPHQWV RI WKH )7$ DV ORQJ DV WKH\ DUH FRQVLVWHQW ZLWK LW� ,Q DGGLWLRQ� 6HFWLRQ ��� RI WKH 07$

DXWKRUL]HV WKH &RPPLVVLRQ WR RUGHU FKDQJHV LQ WKH SURYLVLRQ RI WHOHFRPPXQLFDWLRQV VHUYLFHV LI WKHUH LV D

ILQGLQJ WKDW WKH FRQGLWLRQV RI VHUYLFH DUH DGYHUVH WR WKH SXEOLF LQWHUHVW�

$PHULWHFK=V FKLHI DUJXPHQWV DUH WKDW UHYHUVH ELOOLQJ LV QRW D IRUP RI LQWHUFRQQHFWLRQ� WKDW LW LV

FRXQWHU WR WKH )7$=V UHFLSURFDO FRPSHQVDWLRQ SDUDGLJP� WKDW ZLWKGUDZDO RI UHYHUVH ELOOLQJ LV QRW

SURKLELWHG E\ ODZ DQG WKDW WKH &RPPLVVLRQ GRHV QRW KDYH WKH DXWKRULW\ WR RUGHU $PHULWHFK WR RIIHU

UHYHUVH ELOOLQJ�

$PHULWHFK DUJXHV WKDW WKH )7$ LQWHUFRQQHFWLRQ UHTXLUHPHQW FRQWDLQHG LQ 6HFWLRQV ����F�����&�

DQG �'� SHUWDLQ RQO\ WR WKH SK\VLFDO LQWHUFRQQHFWLRQ EHWZHHQ &056 SURYLGHUV DQG WKH /(&� 7KH WHUP

ΑLQWHUFRQQHFWLRQ≅ LV GHILQHG E\ WKH )&& DV RQO\ WKH SK\VLFDO OLQNLQJ EHWZHHQ WZR QHWZRUNV IRU WKH

PXWXDO H[FKDQJH RI WUDIILF��� 7KH 6HFWLRQ ����N� GHILQLWLRQ RI LQWHUFRQQHFWLRQ LQ WKH 07$ UHIHUV WR WKH

SK\VLFDO OLQN EHWZHHQ SURYLGHUV� 7KH ΑRWKHU HOHPHQWV≅ SRUWLRQ RI WKH GHILQLWLRQ UHIHUV WR QHFHVVDU\

SK\VLFDO SDUW RI WKH LQWHUFRQQHFWLRQ� ZLWKRXW ZKLFK D FDOO FRXOG QRW EH WUDQVPLWWHG� $PHULWHFK FRQWHQGV

WKDW LQWHUFRQQHFWLRQ FDQQRW EH PRUH WKDQ MXVW WKH SK\VLFDO OLQN EHFDXVH ZKHQ WKH TXDOLW\ RI

LQWHUFRQQHFWLRQ LV PHDVXUHG� LW LV PHDVXUHG LQ WHUPV RI WKH TXDOLW\ RI WKH SK\VLFDO FRQQHFWLRQ� ,Q &DVH

1R� 8������� RUGHU LVVXHG )HEUXDU\ ��� ����� WKH &RPPLVVLRQ UXOHG WKDW LQWUD/$7$ WROO DFFHVV WR ,;&V

ZDV QRW LQIHULRU MXVW EHFDXVH DFFHVV ZDV SURYLGHG E\ GLDOLQJ PRUH GLJLWV WKDQ $PHULWHFK FXVWRPHUV KDG

WR GLDO� 7KH &RPPLVVLRQ PHDVXUHG LQWHUFRQQHFWLRQ DQG LWV TXDOLW\ E\ ORRNLQJ DW WKH WHFKQLFDO TXDOLW\ RI

                    
 11 ,Q ,Q 5H ,PSOHPHQWDWLRQ RI WKH /RFDO &RPSHWLWLRQ 3URYLVLRQV RI WKH 7HOHFRPPXQLFDWLRQV $FW RI ����� )LUVW 5HSRUW D

GHU� && 'RFNHW 1R� ����� �$XJXVW �� ������ SDUDJUDSK ����
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WKH FDOO VLJQDO DQG WKH IDFW WKDW WKH FDOO ZDV URXWHG RYHU WKH VDPH W\SHV RI IDFLOLWLHV�

$PHULWHFK DOVR FRQWHQGV WKDW ZKLOH UHYHUVH ELOOLQJ LV QRW H[SOLFLWO\ SURKLELWHG E\ IHGHUDO ODZ�

UHFHQW )&& LQWHUSUHWDWLRQV RI WKH )7$ UHFLSURFDO FRPSHQVDWLRQ UHTXLUHPHQWV VXJJHVW WKDW FRQWLQXLQJ

UHYHUVH ELOOLQJ LV QRW SHUPLVVLEOH� $PHULWHFK UHOLHV �� &)5 ������ SURKLELWLQJ /(&V IURP DVVHVVLQJ

FKDUJHV WR &056 SURYLGHUV IRU WUDIILF RULJLQDWLQJ RQ WKH /(&=V QHWZRUN� DQG IXUWKHU SRLQWV RXW WKDW WKH

)&& &RPPRQ &DUULHU %XUHDX �&&%� KDV LVVXHG WZR UHFHQW LQWHUSUHWDWLRQV RI WKDW UXOH� ,Q 0DUFK �����

WKH &&% ZURWH WKDW VLQFH &056 SURYLGHUV ZHUH WHOHFRPPXQLFDWLRQV FDUULHUV� /(&V FRXOGQ=W FKDUJH

WKHP IRU ORFDO WUDIILF RULJLQDWLQJ RQ D /(& QHWZRUN� $ 'HFHPEHU ���� OHWWHU UHDIILUPHG WKLV

LQWHUSUHWDWLRQ� )URP WKLV� $PHULWHFK FRQFOXGHV WKDW ZLWKGUDZDO RI UHYHUVH ELOOLQJ LV FRQVLVWHQW ZLWK

IHGHUDO ODZ�

$PHULWHFK DOVR DUJXHV WKDW QRWKLQJ LQ HLWKHU WKH )7$ RU WKH 07$ SURKLELW WKH ZLWKGUDZDO RI

UHYHUVH ELOOLQJ� 1HLWKHU VWDWXWH GLUHFWO\ DGGUHVVHV UHYHUVH ELOOLQJ� 7KH &RPPLVVLRQ=V DXWKRULW\ WR SURKLELW

ZLWKGUDZDO XQGHU WKH )7$ LV OLPLWHG WR LWV DELOLW\ WR GHWHUPLQH LI D EUHDFK RI WKH ,QWHUFRQQHFWLRQ

$JUHHPHQWV EHWZHHQ &056 SURYLGHUV DQG $PHULWHFK KDV RFFXUUHG� 6HFWLRQ ����E� RI WKH )7$ RQO\

DOORZV WKH VWDWH WR SUHVFULEH UHJXODWLRQV WR IXOILOO WKH UHTXLUHPHQWV RI WKH $FW� 6LQFH UHYHUVH ELOOLQJ LV QRW D

UHTXLUHPHQW RI WKH )7$� WKH VWDWH KDV QR DXWKRULW\ WR SURPXOJDWH UXOHV SHUWDLQLQJ WR LW� 6HFWLRQ ����E�

LQGLFDWHV D VWDWH PD\ QRW DFW FRQWUDU\ WR WKH )&& UXOHV SURPXOJDWHG WR LPSOHPHQW DQG LQWHUSUHW WKH $FW�

6LQFH� DV $PHULWHFK HDUOLHU DUJXHG� WKH )&& SURKLELWV UHYHUVH ELOOLQJ� WKH VWDWH FRXOG QRW WDNH DQ\ DFWLRQ

XQGHU WKLV VHFWLRQ WR UHTXLUH $PHULWHFK WR RIIHU UHYHUVH ELOOLQJ�

)XUWKHUPRUH� $PHULWHFK FRQWHQGV WKDW 6HFWLRQ ��� RI WKH 07$ FRQFHUQV LWVHOI ZLWK

WHOHFRPPXQLFDWLRQV ΑVHUYLFHV≅� 7KH UHYHUVH ELOOLQJ RSWLRQ LV QRW VXFK D VHUYLFH� 6HFWLRQ ��� OLVWV

XQUHJXODWHG VHUYLFHV DV EURDG FDWHJRULHV VXFK DV ΑFDEOH≅ RU ΑFHOOXODU≅� ,W GRHV QRW DOOXGH WR DQ\WKLQJ DV
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VSHFLILF DV ELOOLQJ RSWLRQV� 7KH XVH RI WKH WHUP ΑVHUYLFH≅ LQ VHFWLRQ ��� RI WKH 07$ SHUWDLQV WR EURDG

FDWHJRULHV RI VHUYLFH� QRW WR VXFK WKLQJV DV ELOOLQJ RSWLRQV� 6LQFH UHYHUVH ELOOLQJ LV QRW D UHJXODWHG

ΑVHUYLFH≅ LW GRHV QRW IDOO ZLWKLQ WKH SXUYLHZ RI VHFWLRQ ��� DQG WKXV WKH &RPPLVVLRQ KDV QR DXWKRULW\ WR

DGGUHVV LW�

$PHULWHFK DOVR GLVDJUHHV ZLWK WKH &RPSODLQDQWV= DUJXPHQW WKDW YROXQWDU\ DJUHHPHQWV� GXO\

DSSURYHG E\ UHJXODWRU\ DXWKRULWLHV� DUH DOORZHG XQGHU WKH )7$� DQG WKH WHUPV RI WKRVH DJUHHPHQWV DUH

QRW ERXQG E\ RWKHU VWDWXWRU\ UHTXLUHPHQWV� $PHULWHFK FRQWHQGV WKDW VXFK DJUHHPHQWV FDQQRW FUHDWH DQ

H[FHSWLRQ WR WKH )&&=V FOHDU SURKLELWLRQ DJDLQVW /(& DVVHVVPHQW RI FKDUJHV RQ &056 SURYLGHUV�

0RUHRYHU� HYHQ LI WKH\ FRXOG� WKRVH DJUHHPHQWV ZRXOG KDYH WR EH YROXQWDULO\ HQWHUHG LQWR E\ ERWK

SDUWLHV� &056 SURYLGHUV FDQQRW FRPSHO DFFHSWDQFH RI VXFK DJUHHPHQWV E\ $PHULWHFK� ,Q DGGLWLRQ�

FDUU\LQJ WKH )&& SURKLELWLRQ WR LWV ORJLFDO FRQFOXVLRQ� WKH &RPSODLQDQWV= DUJXPHQW PHDQV WKDW DV ORQJ

DV &056 SURYLGHUV YROXQWDULO\ DJUHH WR FRPSHQVDWH $PHULWHFK IRU FDOOV WR PRELOH SKRQHV PDGH E\

ODQGOLQH FDOOHUV� WKH\ ZLOO GR VR� :KHQ WKH\ GHFLGH QRW WR GR VR� WKHUH LV QR OHJDO UHTXLUHPHQW LQ SODFH WR

DVVXUH VXFK FRPSHQVDWLRQ ZLOO FRQWLQXH�

7KH $GPLQLVWUDWLYH /DZ -XGJH GLVDJUHHV ZLWK $PHULWHFK=V QDUURZ LQWHUSUHWDWLRQ RI WKH

GHILQLWLRQ RI WKH WHUP ΑLQWHUFRQQHFWLRQ≅� 6KH EHOLHYHV WKDW XQGHU ERWK WKH )7$ DQG WKH 07$�

LQWHUFRQQHFWLRQ LQFOXGHV ERWK D SK\VLFDO OLQN EHWZHHQ WKH SURYLGHU DQG WKH /(&� DV ZHOO DV RWKHU

HOHPHQWV� VXFK DV UDWHV �ELOOLQJ� DQG FRQGLWLRQV SHUWLQHQW WR WKDW OLQN� &RPSODLQDQWV KDYH VKRZQ WKDW

WKHUH DUH SK\VLFDO SDUDPHWHUV WR UHYHUVH ELOOLQJ� LQFOXGLQJ FDOO URXWLQJ DQG WUXQNLQJ UHTXLUHPHQWV�

$FFRUGLQJ WR $PHULWHFK=V RZQ :LUHOHVV &XVWRPHU 2UGHULQJ +DQGERRN� WKHUH DUH SK\VLFDO SDUDPHWHUV

WR WKH FRQQHFWLRQ RI ZLUHOHVV SURYLGHU WR WKH $PHULWHFK QHWZRUN� &HQWXU\=V QDUUDWLRQ RI LWV RZQ

H[SHULHQFH LQ FKDQJLQJ WR VWDQGDUG ELOOLQJ� LQFOXGLQJ WKH FKDQJHV PDGH LQ URXWLQJ FDOOV� FRQILUPV WKLV�
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:LWK UHJDUG WR ΑRWKHU HOHPHQWV≅� WKH $GPLQLVWUDWLYH /DZ -XGJH=V UHYLHZ RI WKH ,QWHUFRQQHFWLRQ

$JUHHPHQW EHWZHHQ WKH SDUWLHV� DV ZHOO DV WKH VHWWOHPHQW DJUHHPHQW LQ &DVH 1R� 8������ UHYHDOV WKDW

LQWHUFRQQHFWLRQ LV QRW SXUHO\ D WHFKQLFDO PDWWHU� ,QWHUFRQQHFWLRQ ZRXOG QRW WDNH SODFH SK\VLFDOO\ ZLWKRXW

WKH VLPXOWDQHRXV HVWDEOLVKPHQW RI SULFLQJ SURYLVLRQV� 6XEVFULEHU FDOO UDWLQJ SULQFLSOHV DOZD\V KDYH WR EH

HVWDEOLVKHG ZKHQHYHU WUDIILF LV LQWHUFKDQJHG EHWZHHQ WZR FDUULHUV� 7KXV� WKH\ DUH D QHFHVVDU\ SDUW RI

LQWHUFRQQHFWLRQ DUUDQJHPHQWV�

7KH $GPLQLVWUDWLYH /DZ -XGJH IXUWKHU ILQGV $PHULWHFK=V UHIHUHQFH WR &DVH 1R� 8������

XQSHUVXDVLYH� ,Q WKDW FDVH� WKH &RPPLVVLRQ ZDV UXOLQJ RQ D FRPSODLQW DERXW WKH LQIHULRU TXDOLW\ RI DFFHVV

VHUYLFH WR ,;&V� QRW RQ WKH LVVXH RI ZKDW FRQVWLWXWHG LQWHUFRQQHFWLRQ� $GGLWLRQDOO\� VKH ILQGV WKH )&&

GHILQLWLRQ RI LQWHUFRQQHFWLRQ FLWHG E\ $PHULWHFK ZDV IRFXVHG PRUH RQ H[FOXGLQJ WUDQVSRUWDWLRQ DQG

WHUPLQDWLRQ IURP WKH GHILQLWLRQ WKDQ LW ZDV RQ GHWHUPLQLQJ ZKHWKHU LQWHUFRQQHFWLRQ LWVHOI LQFOXGHG PRUH

WKDQ MXVW WKH SK\VLFDO OLQN EHWZHHQ SURYLGHUV DQG /(& QHWZRUNV�

7KH $GPLQLVWUDWLYH /DZ -XGJH DOVR GLVDJUHHV ZLWK $PHULWHFK WKDW HLWKHU WKH )7$ VFKHPH RI

UHFLSURFDO FRPSHQVDWLRQ RU WKH )&& UXOH �� &)5 ������ UHOLHG RQ E\ $PHULWHFK� GLFWDWH WKH ZLWKGUDZDO

RI UHYHUVH ELOOLQJ� 7KH )7$ GRHV QRW VSHFLILFDOO\ DGGUHVV UHYHUVH ELOOLQJ� 0RUHRYHU� LWV UHFLSURFDO

FRPSHQVDWLRQ SDUDGLJP LV QRW GLUHFWO\ DSSOLFDEOH WR WKH VLWXDWLRQ RI WKH ZLUHOHVV LQGXVWU\� 7KH LQGXVWU\

KDV D KLVWRU\ VRPHZKDW GLIIHUHQW WKDQ HLWKHU /(&V RU ,;&V� ,W LV FRQILJXUHG GLIIHUHQWO\ SK\VLFDOO\ DQG WKH

)&& KDV UHFRJQL]HG WKHVH GLIIHUHQFHV� )&& 5XOH ������ GRHV QRW VSHFLILFDOO\ PHQWLRQ UHYHUVH ELOOLQJ� ,W

VLPSO\ SURKLELWV WKH DVVHVVPHQW RI FKDUJHV E\ /(&V RQ RWKHU FDUULHUV IRU ORFDO WUDIILF WKDW RULJLQDWHV RQ

WKH /(&=V QHWZRUN� 1RU GR WKH WZR )&& &&% OHWWHUV FRQWDLQHG LQ ([KLELWV ,��� DQG 5��� VSHFLILFDOO\

DGGUHVV UHYHUVH ELOOLQJ� 7KH\ DGGUHVV WKH SUDFWLFH RI /(&V WR XQLODWHUDOO\ LPSRVH IODW PRQWKO\ UHFXUULQJ

FKDUJHV RQ SDJLQJ FDUULHUV IRU GHGLFDWHG IDFLOLWLHV EHWZHHQ WKH /(&V= VHUYLQJ HQG RIILFHV DQG WKH SDJLQJ
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FDUULHUV= WHUPLQDOV RYHU WKH FDUULHUV= REMHFWLRQV� 7KH &&% ZDV QRW DVNHG WR GHFLGH ZKHWKHU WKH SDJLQJ

FRPSDQLHV FRXOG YROXQWDULO\ DJUHH WR VXFK FKDUJHV� 7KH OHWWHUV KDUGO\ FRQVWLWXWH DQ XQHTXLYRFDO

SURKLELWLRQ RI UHYHUVH ELOOLQJ�

,Q DQ\ HYHQW� WKH $GPLQLVWUDWLYH /DZ -XGJH FRQFOXGHV WKDW WKH &056 SURYLGHUV DQG $PHULWHFK

FRXOG QHJRWLDWH D 6HFWLRQ ��� DJUHHPHQW ZKLFK GLG QRW FDOO IRU UHFLSURFDO FRPSHQVDWLRQ� $PHULWHFK

DSSHDUV WR FRQFHGH WKLV SRLQW RU LW ZRXOG QRW KDYH GHOD\HG LPSOHPHQWDWLRQ RI WKH ZLWKGUDZDO RI UHYHUVH

ELOOLQJ XQWLO WKH ODVW ,QWHUFRQQHFWLRQ $JUHHPHQW ZLWK D UHYHUVH ELOOLQJ SURYLVLRQ H[SLUHG�

7KH LVVXH RI WKH &RPPLVVLRQ=V DXWKRULW\ XQGHU WKH )7$ DQG WKH 07$ WR RWKHUZLVH UHTXLUH

$PHULWHFK WR SURYLGH D UHYHUVH ELOOLQJ WDULII RSWLRQ LV DGGUHVVHG EHORZ�

3XEOLF ,QWHUHVW &RQVLGHUDWLRQV

&RPSODLQDQWV DUJXH WKDW 6HFWLRQ ������ RI WKH 07$� DV ZHOO DV 6HFWLRQ ����F� RI WKH )7$� DOORZ

WKH &RPPLVVLRQ WR UHTXLUH FKDQJHV LQ KRZ WHOHFRPPXQLFDWLRQV VHUYLFHV DUH SURYLGHG LI FXUUHQW

FRQGLWLRQV DUH DGYHUVH WR WKH SXEOLF LQWHUHVW� &RPSODLQDQWV SRLQW RXW WKH PDQ\ ZD\V LQ ZKLFK WKH

ZLWKGUDZDO RI UHYHUVH ELOOLQJ ZRXOG EH DGYHUVH WR WKH SXEOLF LQWHUHVW� 7KH\ ILUVW VXJJHVW WKDW WKH

ZLWKGUDZDO SURSRVDO FRQVWLWXWHV D UDWH LQFUHDVH LPSRVHG RQ $PHULWHFK=V FXVWRPHUV� HVSHFLDOO\ WKRVH LQ

UXUDO DUHDV� %HFDXVH WKH HIIHFW RI WKH ZLWKGUDZDO ZLOO EH WR GUDPDWLFDOO\ GHFUHDVH WKH VL]H RI FHOOXODU ORFDO

FDOOLQJ DUHDV� PDQ\ ODQG WR PRELOH FDOOV�� ZKLFK KDG SUHYLRXVO\ EHHQ ORFDO FDOOV ZRXOG EHFRPH WROO FDOOV�

&RPSODLQDQWV DOOHJH WKDW $PHULWHFK=V UHVLGHQWLDO LQWUD/$7$ WROO UDWHV DUH DSSUR[LPDWHO\ ��4 SHU PLQXWH�

)RU EXVLQHVV FXVWRPHUV� LQWUD/$7$ WROO UDQJHV IURP �� WR ��4 SHU PLQXWH IRU WKH ILUVW PLQXWH DQG IURP

�4 WR ��4 IRU DGGLWLRQDO PLQXWHV� (VWLPDWHV RI WKH UHYHQXHV ZKLFK ZRXOG DFFUXH WR $PHULWHFK ZLWK WKH
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FKDQJH WR VWDQGDUG ELOOLQJ UDQJH IURP ��� PLOOLRQ WR ���� PLOOLRQ�

&RPSODLQDQWV UHMHFW $PHULWHFK=V FODLP WKDW WKH QXPEHU RI FDOOV WKDW ZRXOG VKLIW IURP ORFDO WR

WROO ZRXOG EH DV ORZ DV ��� 7KH\ SRLQW RXW WKDW $PHULWHFK EDVHG LWV FRQFOXVLRQ RQ D RQH PRQWK VWXG\

EDVHG RQ ELOOLQJ UHFRUGV IRU ODQG WR PRELOH PLQXWHV RI XVH �028� LQ 'HFHPEHU ����� 7KLV VWXG\ LV QRW

WR EH UHOLHG XSRQ EHFDXVH $PHULWHFK ORRNHG RQO\ DW WKH QXPEHU RI ODQGOLQH FDOOV WR &HQWHQQLDO=V SKRQH

QXPEHUV� &RXQWLQJ WKH QXPEHU RI ODQGOLQH FDOOV RULJLQDWHG DW D ODQGOLQH SKRQH ZLUHG WR D ORFDO HQG�RIILFH�

$PHULWHFK DVVXPHG HDFK SKRQH FDOO ZRXOG EH WR D &HQWHQQLDO FXVWRPHU ORFDO WR WKDW HQG�RIILFH�

$PHULWHFK DVVXPHG QR FDOOV ZHUH PDGH EHWZHHQ YDULRXV ORFDO UDWH DUHDV�

)XUWKHUPRUH� &RPSODLQDQWV SRLQW RXW� WKH HIIHFW RI WKH VKLIW IURP ORFDO WR WROO FDOOV ZRXOG EH IHOW

WKH PRVW LQ UXUDO DUHDV� $ VWXG\ RI WKH &HQWHQQLDO -DFNVRQ DUHD LQGLFDWHG WKDW ��� RI FDOOLQJ PLQXWHV

ZRXOG EH ELOOHG DV WROO FDOOV� DVVXPLQJ FDOOLQJ SDWWHUQV UHPDLQHG FRQVWDQW� ,Q &ODUH� WKDW SHUFHQWDJH

MXPSHG WR ���� ,Q &HQWXU\=V PRVW UXUDO UHJLRQ� 56$ � DQG 56$ �� ���� RI FDOOV ZRXOG EH WROO� DV ZRXOG

EH WKH FDVH LQ 7KXPE=V 56$ ��� ,Q 7UDYHUVH &LW\� &HQWXU\ KDV UHYHUVH ELOOLQJ LQ �� $PHULWHFK HQG

RIILFHV� ,I UHYHUVH ELOOLQJ LV ZLWKGUDZQ� WKH &HQWXU\ VXEVFULEHUV ZRXOG KDYH ORFDO ODQG WR PRELOH FDOOLQJ

IURP RQO\ ILYH $PHULWHFK HQG RIILFHV� $SSUR[LPDWHO\ ��� RI FDOOV ZRXOG EHFRPH WROO� ,Q HIIHFW D KLJKHU

SHUFHQWDJH RI UXUDO FXVWRPHUV ZRXOG EH UHTXLUHG WR SD\ WROO FKDUJHV IRU FDOOV SUHYLRXVO\ WUHDWHG DV ORFDO�

&RPSODLQDQWV FRQWHQG WKDW QRQH RI WKH DOWHUQDWLYHV WR UHYHUVH ELOOLQJ VXJJHVWHG E\ $PHULWHFK

ZRXOG EH DGHTXDWH VXEVWLWXWHV� 7KH XVH RI ��� RU ��� QXPEHUV� ����SUHIL[ FDOOLQJ RU UHPRWH FDOO

IRUZDUGLQJ ZRXOG EH XQDFFHSWDEOH� 7KH XVH RI ���� ��� RU ����SUHIL[ QXPEHUV ZRXOG XVH XS VFDUFH WROO�

IUHH FDOOLQJ QXPEHUV WKDW FRXOG EH XVHG QDWLRQZLGH DQG GHYRWH WKHP WR WKH WDVN RI LQVXULQJ WKDW H[LVWLQJ

ORFDO FDOOLQJ LQYROYLQJ ZLUHOHVV FDUULHUV UHPDLQV ORFDO� &DOO IRUZDUGLQJ� ZKLOH LW PLJKW EH DQ RSWLRQ� ZRXOG

GUDLQ 1;; FRGHV EHFDXVH HDFK FXVWRPHU ZRXOG KDYH WR EH DVVLJQHG PXOWLSOH SKRQH QXPEHUV IRU HDFK
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HQG�RIILFH ZKHUH ORFDO FDOOLQJ ZDV GHVLUHG LQ RUGHU WR DSSUR[LPDWH UHYHUVH ELOOLQJ�

&RPSODLQDQWV GHYRWH VXEVWDQWLDO DUJXPHQW WR WKH DGYHUVH LPSDFW RQ 1;; FRGH GHSOHWLRQ RI

ERWK $PHULWHFK=V Α)OH[LEOH 5DWLQJ≅ SURSRVDO� DV ZHOO DV WKH SRVVLEOH XVH RI FDOO IRUZDUGLQJ WR VXEVWLWXWH

IRU UHYHUVH ELOOLQJ� %HFDXVH &056 SURYLGHUV DVVLJQ SKRQH QXPEHUV ZLWKRXW UHJDUG WR JHRJUDSK\ LQ D

YLUWXDOO\ /$7$�ZLGH FDOOLQJ DUHD DQG /(&V DVVLJQ SKRQH QXPEHUV RQ D JHRJUDSKLF EDVLV� LI &RPSODLQDQWV

GHVLUHG WR SURYLGH WKH VDPH FDOOLQJ DUHDV WR WKHLU VXEVFULEHUV XQGHU HLWKHU DOWHUQDWLYH SURSRVDO� PDQ\ QHZ

1;; FRGHV ZRXOG EH UHTXLUHG�

&HQWHQQLDO REVHUYHV WKDW EHFDXVH RI WKH VKUXQNHQ VL]H RI ORFDO FDOOLQJ DUHDV WKDW ZRXOG RFFXU LI

UHYHUVH ELOOLQJ LV HOLPLQDWHG� YLUWXDOO\ DOO ODQG WR PRELOH FDOOV WR &HQWHQQLDO FXVWRPHUV ZRXOG EHFRPH WROO

FDOOV XQOHVV &HQWHQQLDO RSHQHG QHZ 1;; FRGHV WR EH GLVSHUVHG WKURXJKRXW LWV WHUULWRU\ WR ILOO LQ JDS

DUHDV� 0RVW DUHDV ZRXOG QHHG IDU IHZHU WKDQ WKH ������ QXPEHUV FRQWDLQHG LQ D EORFN RI 1;; FRGHV EXW

&HQWHQQLDO ZRXOG KDYH WR XVH D ������ QXPEHU EORFN IRU HDFK JDS� &HQWHQQLDO HVWLPDWHV LW ZRXOG QHHG ��

1;; FRGHV LQ DGGLWLRQ WR LWV FXUUHQW � WR ILOO LQ WKH JDS DUHDV� 6LPLODUO\� &HQWXU\ HVWLPDWHV LW ZRXOG QHHG

��� DGGLWLRQDO QHZ 1;; FRGHV� 7KXPE HVWLPDWHV LW ZRXOG UHTXLUH ��� $LU 7RXFK� ��� DQG� 7ULOOLXP ���

���

&RPSODLQDQWV SRLQW RXW WKDW RI VHYHQ DUHD FRGHV LQ 0LFKLJDQ� ILYH DUH SURMHFWHG WR EH H[KDXVWHG

ZLWKLQ �� \HDUV� ,Q IDFW� RQ 0D\ ��� ����� $PHULWHFK QRWLILHG &RPSODLQDQWV WKDW WKH ��� DUHD FRGH ZDV LQ

MHRSDUG\ DQG WKDW 1;; FRGHV LQ WKDW DUHD FRGH ZRXOG EH UDWLRQHG DW D �� SHU PRQWK UDWH� 6L[ RI

&HQWHQQLDO=V HLJKW 1;; FRGHV DUH LQ WKH ��� DUHD FRGH� 2QO\ ��� RI DYDLODEOH 1;; FRGHV UHPDLQ LQ

WKDW DUHD FRGH� :KHQ DUHD FRGH 1;; TXRWDV DUH H[KDXVWHG� DUHD FRGH VSOLWV RFFXU� FDXVLQJ SKRQH

QXPEHU FKDQJHV IRU DOO QXPEHUV LQ WKH QHZ DUHD FRGH� EXVLQHVV DQG UHVLGHQFH DOLNH�

,Q DGGLWLRQ WR WKH SUREOHPV FUHDWHG ZLWK 1;; FRGHV� &RPSODLQDQWV HDFK UHODWHG RWKHU SUREOHPV
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WKH\ ZRXOG H[SHULHQFH ZLWK WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ� UHTXLUHG UHSURJUDPPLQJ RI HDFK FXVWRPHUV

FHOOXODU KDQGVHW� WUDLQLQJ RI WHFKQLFLDQV DQG VWDII WR GHDO ZLWK UHSURJUDPPLQJ� FKDQJLQJ VDOHV DQG

PDUNHWLQJ PDWHULDOV� LQFUHDVLQJ FXVWRPHU FRQWDFW FRVWV� LQFOXGLQJ WKH FRVW RI KDQGOLQJ WKH FRPSODLQWV

DWWHQGDQW XSRQ WKH FKDQJH DQG FRQGXFWLQJ VXUYH\V WR GHWHUPLQH ZKLFK DUHD FRGH FXVWRPHUV ZRXOG

SUHIHU WR EH DVVLJQHG WR� ORVLQJ FXVWRPHUV GXH WR LQFRQYHQLHQFH DV ZHOO DV WR IDLOLQJ WR GHOLYHU WKH

SURPLVHG PRELOH ORFDO FDOOLQJ DUHD� GHFUHDVLQJ UHYHQXHV� DQG� ORVW RSSRUWXQLW\ FRVWV� 7KH FRVWV WR HDFK

&056 SURYLGHU DVVRFLDWHG ZLWK WKH HOLPLQDWLRQ RI UHYHUVH ELOOLQJ ZRXOG YDU\ GHSHQGLQJ RQ WKH VL]H RI WKH

SURYLGHU� &HQWHQQLDO DORQH HVWLPDWHG D WRWDO RI ���� PLOOLRQ LQ QRQ�QHWZRUN FRVWV�

)LQDOO\� &RPSODLQDQWV DUJXH WKDW FRPSHWLWLRQ ZRXOG EH DGYHUVHO\ DIIHFWHG E\ WKH ZLWKGUDZDO�

$PHULWHFK=V DFWLRQ ZLOO KHOS PDLQWDLQ WKH $PHULWHFK PRQRSRO\ RQ ORFDO H[FKDQJH VHUYLFH� 7KH PHUH IDFW

WKDW $PHULWHFK FDQ VHQG WKH FHOOXODU PDUNHW LQWR WXUPRLO E\ ZLWKGUDZLQJ LWV WDULII LV DPSOH GHPRQVWUDWLRQ

RI LWV PDUNHW SRZHU� &056 SURYLGHUV KDYH QR RWKHU /(& WR WXUQ WR RU EDUJDLQ ZLWK LQ RUGHU WR FRQQHFW

ZLWK D QHWZRUN WKH VL]H RI $PHULWHFK=V LQ 0LFKLJDQ� &RPSODLQDQWV SRLQW RXW WKDW $PHULWHFK LV

ZLWKGUDZLQJ ZLGH ORFDO FDOOLQJ DUHDV IRU FHOOXODU SKRQH VXEVFULEHUV DW D WLPH ZKHQ FHOOXODU VHUYLFH LV

EHFRPLQJ D FRPSHWLWRU IRU ORFDO H[FKDQJH WUDIILF� ,Q IDFW� ZLUHOHVV VHUYLFHV DUH EHJLQQLQJ WR SURYLGH

WUDGLWLRQDO ODQGOLQH VHUYLFH E\ SURYLGLQJ ZLUHOHVV ORFDO ORRS VHUYLFH� &HQWHQQLDO LV SURYLGLQJ VXFK VHUYLFH LQ

3XHUWR 5LFR DQG FRQGXFWLQJ D PDUNHW WHVW RI LW LQ ,QGLDQD� 0RUHRYHU� &HQWHQQLDO VXJJHVWV WKDW LI

$PHULWHFK=V FHOOXODU DIILOLDWH� $PHULWHFK &HOOXODU� LV QRW XVLQJ UHYHUVH ELOOLQJ DQG DVVLJQV LWV SKRQH

QXPEHUV JHRJUDSKLFDOO\� LW ZLOO DYRLG WKH XSKHDYDO WR EH YLVLWHG XSRQ &RPSODLQDQWV DQG WKXV SRVVLEO\

WDNHRYHU VRPH RI WKHLU FXVWRPHU EDVH�

$PHULWHFK UHVSRQGV WKDW 07$ 6HFWLRQ ��� UHODWHV RQO\ WR UHJXODWHG VHUYLFHV� 5HYHUVH ELOOLQJ LV

QRW D VHUYLFH� HLWKHU UHJXODWHG RU XQUHJXODWHG� XQGHU WKH 07$� 6HFWLRQ ��� OLVWV XQUHJXODWHG VHUYLFHV DQG
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GRHV QRW DOOXGH WR ELOOLQJ RSWLRQV� 7KH XVH RI WKH ZRUG ΑVHUYLFH≅ DV FRQWDLQHG LQ WKH GHILQLWLRQ VHFWLRQ

RI WKH 07$ LV DVVRFLDWHG ZLWK EURDG FDWHJRULHV RI VHUYLFH VXFK DV DFFHVV VHUYLFH� EDVLF ORFDO H[FKDQJH

VHUYLFH RU FDEOH VHUYLFH� 7KXV� 6HFWLRQ ��� GRHV QRW JLYH WKH &RPPLVVLRQ DXWKRULW\ WR DVVHVV WKH LPSDFW

RQ WKH SXEOLF LQWHUHVW RI WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ�

$PHULWHFK DOVR DUJXHV WKDW &RPSODLQDQWV= FRQFHUQV DERXW SRWHQWLDO UDWH LQFUHDVHV LPSRVHG RQ

$PHULWHFK FXVWRPHUV ZKHQ UHYHUVH ELOOHG ORFDO FDOOV EHFRPH WROO FDOOV DUH XQIRXQGHG� $PHULWHFK DVVHUWV

WKDW LI WKH LPSDFW ZHUH JRLQJ WR EH DV JUHDW DV &RPSODLQDQWV DOOHJH� WKH $WWRUQH\ *HQHUDO RU 6WDII ZRXOG

KDYH LQWHUYHQHG LQ WKLV SURFHHGLQJ� )XUWKHUPRUH� $PHULWHFK SRLQWV RXW WKDW &056 SURYLGHUV VHOHFW

VWDQGDUG ELOOLQJ DV RSSRVHG WR UHYHUVH ELOOLQJ ZKHQ WKHUH LV D EHQHILW WR WKHP� PDNLQJ VXVSHFW WKHLU

FRQFHUQ DERXW WKH LPSDFW RQ ODQGOLQH FXVWRPHUV� ,QGHHG� $LUWRXFK RIIHUV ELOOLQJ DUUDQJHPHQWV WR WKHLU

FXVWRPHUV ZKHUH WKH FDOOLQJ SDUW\ LV GLUHFWO\ ELOOHG ERWK IRU WKH RULJLQDWLQJ FDOO DV ZHOO DV WKH PRELOH

FXVWRPHUV DLU WLPH� 7KLV DUUDQJHPHQW LV NQRZQ DV Α&DOOLQJ 3DUW\ 3D\V≅ �&&3��

$PHULWHFK FRQWHQGV WKDW HYHQ LI PRVW UHYHUVH ELOOHG ORFDO FDOOV EHFRPH WROO FDOOV� LW ZLOO QRW

GLPLQLVK WKH YDOXH RI FHOOXODU VHUYLFH RU QHFHVVDULO\ GHFUHDVH WKH QXPEHU RI FDOOV WR PRELOH SKRQH

FXVWRPHUV� $PHULWHFK SRLQWV RXW WKDW &RPSODLQDQWV DGPLWWHG WKDW ��� RI WKHLU FDOO YROXPHV DUH PRELOH

WR ODQG DQ\ZD\� UDWKHU WKDQ ODQG WR PRELOH� 7KH ODQGOLQH FDOOHU ZKR QHHGV WR FRQWDFW D FHOO SKRQH XVHU

ZLOO GR VR ZKHWKHU WKH FDOO LV ORFDO RU WROO� MXVW DV KH RU VKH ZRXOG FDOO DQRWKHU ODQGOLQH QXPEHU UHJDUGOHVV

RI ZKHWKHU WKH FDOO ZDV ORFDO RU WROO� &056 SURYLGHUV ZDQW UHYHUVH ELOOLQJ WR FRQWLQXH EHFDXVH LW FUHDWHV

PRUH DLU WLPH IRU ZKLFK WKH\ FDQ ELOO WKHLU FXVWRPHUV�

$PHULWHFK UHMHFWV &RPSODLQDQWV= REMHFWLRQV WR WKH Α)OH[LEOH 5DWLQJ≅ WUDQVLWLRQ SURSRVDO�

SRLQWLQJ RXW WKDW WKH SURSRVDO LV RSWLRQDO� WKDW QRQH RI WKH DOWHUQDWLYHV GLVFXVVHG RQ WKH UHFRUG ZHUH

UHTXLUHG WR EH SXW LQWR SODFH E\ &056 SURYLGHUV DQG WKDW $PHULWHFK GLG H[SHFW DQ\ RI WKHP WR EH
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FRPSOHWH VXEVWLWXWHV IRU UHYHUVH ELOOLQJ� $PHULWHFK DGPLWV WKDW LI &056 SURYLGHUV GHFLGHG WR RSHQ DQ

1;; FRGH LQ HYHU\ $PHULWHFK HQG�RIILFH� QHZ 1;; FRGHV ZRXOG EH UHTXLUHG� +RZHYHU� FRPSHWLQJ

/(&V �&/(&V� DUH UHTXHVWLQJ QHZ FRGHV HYHU\ GD\ QRZ� ZLWK WKH RQVODXJKW RI ORFDO H[FKDQJH

FRPSHWLWLRQ� 7KHUH LV QR OHJDO EDUULHU DJDLQVW WKLV� ([KDXVWLRQ RI 1;; FRGHV LV QRW DJDLQVW WKH SXEOLF

LQWHUHVW� EXW UDWKHU LV D QRUPDO FRQVHTXHQFH RI WKH HVWDEOLVKPHQW RI FRPSHWLWLRQ DQG UHFLSURFDO

FRPSHQVDWLRQ XQGHU WKH )7$� 1HHG IRU QHZ DUHD FRGHV LV VLPSO\ D VLJQ RI H[SDQVLRQ� D WUDGH RII IRU WKH

EHQHILWV FRQIHUUHG E\ WKH )7$�

$PHULWHFK DGPLWV WKHUH ZLOO EH FRVWV WR &056 SURYLGHUV DVVRFLDWHG ZLWK WKH WUDQVLWLRQ DZD\

IURP UHYHUVH ELOOLQJ� +RZHYHU LW DVVHUWV WKDW WKRVH SURYLGHUV ZLOO UHFHLYH EHQHILWV DV ZHOO� $FFHVV FKDUJH

SD\PHQWV WR $PHULWHFK ZLOO EH UHGXFHG E\ ��� PLOOLRQ DQG WKH\ ZLOO UHFHLYH FRPSHQVDWLRQ IURP

$PHULWHFK IRU WHUPLQDWLQJ FDOOV� ,Q DGGLWLRQ� &056 SURYLGHUV SUHYLRXVO\ SDLG DQ DFFHVV UDWH ZKHQ WKH\

WXUQHG PRELOH WR ODQG WUDIILF RYHU WR D /(&� 1RZ WKH\ SD\ D 7(/5,& EDVHG UDWH RI DSSUR[LPDWHO\ ��4

SHU PLQXWH IRU ORFDO WUDIILF� 7KHVH EHQHILWV FDQ EH RU VKRXOG KDYH EHHQ SDVVHG RQ WR WKHLU VXEVFULEHUV�

ZKLFK LQ WXUQ ZLOO HQFRXUDJH FDOO YROXPHV WR LQFUHDVH� :LWK UHVSHFW WR ORVW FXVWRPHUV� $PHULWHFK DUJXHV

WKDW &RPSODLQDQWV H[SHFW FXVWRPHU WXUQRYHU� RU FKXUQ� DQG WKDW LI RQH RI WKHP ORVHV D FXVWRPHU DQRWKHU

JDLQV D FXVWRPHU� (YHQ ZLWKRXW UHYHUVH ELOOLQJ� RQH RI WKH &RPSODLQDQW=V ZLWQHVVHV WHVWLILHG WKDW KH

H[SHFWHG D QHZ FXVWRPHU JDLQ RI DERXW �� SHU PRQWK� $PHULWHFK LQGLFDWHG WKDW &RPSODLQDQWV=

FRQFHUQV DERXW UHQHJLQJ RQ WKHLU DJUHHPHQWV ZLWK FXVWRPHUV� RU QHHGLQJ WR UHYLVH VDOHV PDWHULDOV WR

DFFRPPRGDWH WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ� ZHUH DOVR ZLWKRXW PHULW� &RPSODLQDQWV= ZLWQHVVHV

WHVWLILHG WKDW QRQH RI WKHLU VDOHV DJUHHPHQWV ZLWK FXVWRPHUV FRQWDLQHG D UHIHUHQFH WR UHYHUVH ELOOLQJ�

PDNLQJ LW SUREOHPDWLF ZKHWKHU WKH ELOOLQJ RSWLRQ SOD\HG DQ\ UROH LQ FXVWRPHUV= SXUFKDVH SODQV�

$PHULWHFK DOVR FRQWHQGV WKDW WKH HOLPLQDWLRQ RI UHYHUVH ELOOLQJ LV QRW DQWL�FRPSHWLWLYH�
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&RPSHWLWLRQ EHWZHHQ &056 SURYLGHUV ZLOO EH DV YLJRURXV DV EHIRUH HOLPLQDWLRQ� $V LQGLFDWHG DERYH�

WKHUH ZDV WHVWLPRQ\ WKDW FXVWRPHUV SXUFKDVH FHOO SKRQH VHUYLFH IRU D QXPEHU RI UHDVRQV� VDIHW\ EHLQJ

RQH� 7KH DELOLW\ WR PDNH FHOOXODU SKRQH FDOOV LV WKH SULPDU\ FRQVLGHUDWLRQ� ZKHWKHU RU QRW UHYHUVH ELOOLQJ LV

DYDLODEOH LV RQO\ D VHFRQGDU\ RQH� :LWK UHVSHFW WR WKH FRPSHWLWLRQ IURP ZLUHOHVV FDUULHUV WR ORFDO

H[FKDQJH VHUYLFH� $PHULWHFK SRLQWHG RXW WKDW &HQWHQQLDO=V ZLUHOHVV ORFDO ORRS LV QRW D W\SLFDO ZLUHOHVV

VHUYLFH DQG ZDV EHLQJ DQDO\]HG E\ WKH )&&� 6KRXOG LW EHFRPH FRPSHWLWLRQ IRU ORFDO H[FKDQJH VHUYLFH� WKH

FRQWLQXHG XVH RI UHYHUVH ELOOLQJ ZRXOG RQO\ VHUYH WR FUHDWH DQ XQOHYHO SOD\LQJ ILHOG�

7KH $GPLQLVWUDWLYH /DZ -XGJH ILQGV $PHULWHFK=V LQWHUSUHWDWLRQ RI 07$ 6HFWLRQ ������

XQFRQYLQFLQJ� 7KDW VHFWLRQ LQGLFDWHV WKDW LI WKH &RPPLVVLRQ ILQGV WKH TXDOLW\� JHQHUDO DYDLODELOLW\ RU

FRQGLWLRQV IRU WKH UHJXODWHG VHUYLFH DUH DGYHUVH WR WKH SXEOLF LQWHUHVW� WKH &RPPLVVLRQ PD\ RUGHU

FKDQJHV LQ KRZ WKH VHUYLFHV DUH SURYLGHG� 7KH UHJXODWHG VHUYLFH LV WKH EDVLF ORFDO H[FKDQJH VHUYLFH

SURYLGHG E\ $PHULWHFK� VSHFLILFDOO\ WKH WDULIIHG LQWHUFRQQHFWLRQ DQG ELOOLQJ RSWLRQ QDPHG UHYHUVH ELOOLQJ

ZKLFK $PHULWHFK KDV RIIHUHG DQG QRZ WKUHDWHQV WR UHPRYH� 7KH &RPPLVVLRQ KDV GHWHUPLQHG WKDW LW KDV

WKH DXWKRULW\ WR XQGHUWDNH SXEOLF LQWHUHVW UHYLHZV RI UHJXODWHG FDUULHU=V DFWLYLWLHV� &DVH 1R� 8�������

7KH FRXUWV KDYH XSKHOG WKH &RPPLVVLRQ=V DXWKRULW\ WR FRQGXFW VXFK UHYLHZV� *7( 1RUWK ,QF� Y

0LFKLJDQ 3XEOLF 6HUYLFH &RPP=Q� ��� 0LFK $SS ��� ������� )XUWKHUPRUH� )7$ 6HFWLRQ ��� ZRXOG

DOORZ VXFK D UHYLHZ ZLWKLQ WKH FRQWH[W RI HQKDQFLQJ WKH FRPSHWLWLYH HQYLURQPHQW RI WKH LQWUDVWDWH

WHOHFRPPXQLFDWLRQV PDUNHW QRWZLWKVWDQGLQJ $PHULWHFK=V DUJXPHQWV WKDW WKH )7$ GRHV QRW DGGUHVV WKH

TXHVWLRQ RI UHYHUVH ELOOLQJ�

7KH $GPLQLVWUDWLYH /DZ -XGJH ILQGV GLVLQJHQXRXV $PHULWHFK=V DUJXPHQWV WKDW WKH $WWRUQH\

*HQHUDO DQG WKH 6WDII ZRXOG KDYH SDUWLFLSDWHG LQ WKLV SURFHHGLQJ LI WKH SRWHQWLDO UHYHQXH LPSDFW IURP

ZLWKGUDZDO RI UHYHUVH ELOOLQJ ZHUH VR GLUH� 7KH $GPLQLVWUDWLYH /DZ -XGJH UHFRJQL]HV WKDW WKH UHYHQXH
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EHQHILW WR $PHULWHFK GRHV QRW WHFKQLFDOO\ FRQVWLWXWH D UDWH LQFUHDVH� +RZHYHU� WKLV GRHV QRW QHJDWH WKH

IDFW WKDW $PHULWHFK IDLOHG WR UHEXW &RPSODLQDQWV= HYLGHQFH WKDW $PHULWHFK ZRXOG H[SHULHQFH D UHYHQXH

ZLQGIDOO UDQJLQJ IURP DSSUR[LPDWHO\ ��� WR RYHU ���� PLOOLRQ GROODUV PHUHO\ IURP WKH HOLPLQDWLRQ RI

UHYHUVH ELOOLQJ� $PHULWHFK DGPLWWHG LQ LWV SRVW�KHDULQJ EULHI WKDW LW ZDV DZDUH WKDW PDQ\ FXUUHQWO\ ORFDO

FDOOV ZRXOG EHFRPH WROO GXH WR WKH VKULQNDJH RI WKH FHOOXODU ORFDO FDOOLQJ DUHDV DQG WKDW WKLV DZDUHQHVV

SURPSWHG WKH RIIHULQJ RI WKH Α)OH[LEOH 5DWLQJ≅ SURSRVDO DV D WUDQVLWLRQ PHFKDQLVP� 1RU GLG $PHULWHFK

UHEXW WKH LPSDFW RI WKH FKDQJH LQ VHUYLFH RQ UXUDO DUHDV� H[FHSW WR VD\ WKDW LI D ODQGOLQH XVHU UHDOO\ QHHGHG

WR PDNH D FDOO� LW ZRXOG QRW PDWWHU ZKHWKHU WKH FDOO ZDV ORFDO RU WROO�

$PHULWHFK IXUWKHU PDNHV OLJKW RI WKH SRVVLELOLW\ WKDW IXUWKHU DUHD FRGH VSOLWV PLJKW EH UHTXLUHG LI

1;; FRGHV FRQWLQXH WR EH H[KDXVWHG� :KLOH WR VRPH H[WHQW WKDW SKHQRPHQD LV WKH QDWXUDO DQG H[SHFWHG

UHVXOW RI JURZWK LQ WKH WHOHFRPPXQLFDWLRQV LQGXVWU\� LW GRHV FDXVH KDUGVKLS PRVW HVSHFLDOO\ WR VPDOO

EXVLQHVVHV RQ WLJKW PDUJLQV ZKR ILQG WKHPVHOYHV KDYLQJ WR UHFUHDWH DOO RI WKHLU DGYHUWLVLQJ WR

DFFRPPRGDWH WKH FKDQJH LQ WKHLU SKRQH QXPEHUV� 7KH $GPLQLVWUDWLYH /DZ -XGJH EHOLHYHV WKDW ZLVH

VWHZDUGVKLS RI 1;; FRGHV ZRXOG EHWWHU VHUYH WKH SXEOLF LQWHUHVW� 8VLQJ WKHP WR SUHVHUYH ZLGHU ORFDO

DUHD FDOOLQJ IRU &056 SURYLGHUV LV QRW WKH EHVW XVH RI VXFK FRGHV�

,Q WKLV UHJDUG� WKH $GPLQLVWUDWLYH /DZ -XGJH UHMHFWV $PHULWHFK=V FRQWHQWLRQ WKDW &056

SURYLGHUV DUH QRW UHTXLUHG WR WU\ WR SUHVHUYH WKHLU IRUPHU ORFDO FDOOLQJ DUHDV E\ XVLQJ XS 1;; FRGHV� 7KLV

JRHV WR WKH KHDUW RI WKH ZLUHOHVV VHUYLFH LQGXVWU\� 7KH QDWXUH RI WKH VHUYLFH LV PRELOLW\ FRPELQHG ZLWK

ZLGH ORFDO FDOOLQJ DUHDV� 7KH )&& KDV UHFRJQL]HG WKDW WKH ZLUHOHVV VHUYLFH LQGXVWU\ LV GLIIHUHQW IURP

ODQGOLQH ORFDO H[FKDQJH VHUYLFH� KHQFH WKH LQVWLWXWLRQ RI UHYHUVH ELOOLQJ� $PHULWHFK=V VXJJHVWLRQ WKDW LI

UHYHUVH ELOOLQJ ZHUH VR LPSRUWDQW LW ZRXOG EH D IHDWXUH RI WKH DJUHHPHQW EHWZHHQ WKH SURYLGHU DQG LWV

FXVWRPHU LJQRUHV WKH IDFW WKDW WKH ORFDO FDOOLQJ DUHD LV VR LQWHJUDO WR WKH VHUYLFH WKDW LW LV DXWRPDWLFDOO\
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DVVXPHG WR EH SDUW RI WKH VHUYLFH� ,W LV XQUHDVRQDEOH WR H[SHFW WKDW WKH ZLUHOHVV LQGXVWU\ ZRXOG QRW

DWWHPSW WR SURWHFW LWV FXVWRPHUV IURP WKH GLPLQXWLRQ RI WKHLU VHUYLFH�

$PHULWHFK=V UHVSRQVH UHJDUGLQJ WKH DQWL�FRPSHWLWLYH QDWXUH RI WKH WDULII ZLWKGUDZDO HPSKDVL]HV

WKH ODFN RI LPSDFW RQ &056 SURYLGHUV DV FRPSHWLWRUV ZLWK HDFK RWKHU DQG GH�HPSKDVL]HV WKH

FRPSHWLWLYH EHQHILW WR $PHULWHFK� 7KH $GPLQLVWUDWLYH /DZ -XGJH LV SHUVXDGHG WKDW RQH RI WKH FKLHI

UHDVRQV IRU WKH ZLWKGUDZDO RI WKH WDULII LV QRW WKH )&& &&% RSLQLRQ OHWWHUV $PHULWHFK UHOLHG XSRQ EXW

UDWKHU WKH FRQFHUQ RI $PHULWHFK WKDW ZLUHOHVV VHUYLFH ZLOO HYHQWXDOO\ EH D WUXH WKUHDW WR LWV KROG RQ WKH

EDVLF ORFDO H[FKDQJH PDUNHW LQ 0LFKLJDQ� $PHULWHFK DUJXHG WKDW ZLWK ORFDO H[FKDQJH FRPSHWLWLRQ

H[SDQGLQJ LQ 0LFKLJDQ� WKH SURYLVLRQ RI UHYHUVH ELOOLQJ� DORQJ ZLWK FRPSOLFDWLRQV DWWHQGDQW XSRQ QXPEHU

SRUWDELOLW\� ZRXOG FUHDWH D WHOHFRPPXQLFDWLRQV QLJKWPDUH� WKXV UHYHUVH ELOOLQJ LV EHVW GLVFDUGHG DFURVV WKH

ERDUG� 7KH $GPLQLVWUDWLYH /DZ -XGJH QRWHV WKDW WKLV ZDV QRW EURXJKW XS GXULQJ WKH FRXUVH RI WKH

KHDULQJ� DQG IXUWKHU REVHUYHV WKDW $PHULWHFK=V YLHZ RI WKH H[SDQVLRQ RI FRPSHWLWLRQ LQ WKH SURYLVLRQ RI

EDVLF ORFDO H[FKDQJH VHUYLFH LV PXFK EURDGHU WKDQ KHUV� $PHULWHFK KDV VXFFHVVIXOO\ IHQGHG RII WUXH

FRPSHWLWLRQ DQG WKH HIIRUW WR HOLPLQDWH UHYHUVH ELOOLQJ FRQVWLWXWHV DQRWKHU VXFK HIIRUW�

)RU DOO RI WKHVH UHDVRQV� WKH $GPLQLVWUDWLYH /DZ -XGJH ILQGV WKDW WKH HOLPLQDWLRQ RI UHYHUVH ELOOLQJ

ZRXOG EH DGYHUVH WR WKH SXEOLF LQWHUHVW�

,QIHULRU ,QWHUFRQQHFWLRQ DQG 'LVFULPLQDWLRQ

&RPSODLQDQWV DUJXH WKDW WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ LQ FRQMXQFWLRQ ZLWK WKH DWWHPSW WR

SURYLGH D VXEVWLWXWH FDOOLQJ DUHD RI VLPLODU VFRSH FRQVWLWXWHV DQ LQIHULRU FRQQHFWLRQ XQGHU 6HFWLRQ

�������D� RI WKH 07$� $GGLWLRQDOO\� WKH\ DUJXH WKDW UHYHUVH ELOOLQJ� WKRXJK QRW DQ DFFHVV VHUYLFH� LV

IXQFWLRQDOO\ HTXLYDOHQW WR WKH RULJLQDWLQJ DFFHVV VHUYLFH $PHULWHFK RIIHUV ,;&V� ,I UHYHUVH ELOOLQJ ZHUH
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HOLPLQDWHG� $PHULWHFK ZRXOG� LQ HIIHFW� EH GLVFULPLQDWLQJ DJDLQVW &056 SURYLGHUV E\ QRW SURYLGLQJ D

VHUYLFH VLPLODU WR ZKDW ,;&V UHFHLYH IURP $PHULWHFK� LQ YLRODWLRQ RI 6HFWLRQ ����F�����'� RI WKH )7$ DV

ZHOO DV SURYLGLQJ D TXDOLW\ RI LQWHUFRQQHFWLRQ LQIHULRU WR WKDW SURYLGHG WR ,;&V� )XUWKHUPRUH�

&RPSODLQDQWV DOOHJH WKHUH LV D FORVH VLPLODULW\ EHWZHHQ ($6 DUUDQJHPHQWV DQG UHYHUVH ELOOLQJ� ,I UHYHUVH

ELOOLQJ ZHUH HOLPLQDWHG� FHOOXODU FDUULHUV ZRXOG KDYH QRWKLQJ FRPSDUDEOH WR WKRVH DUUDQJHPHQWV�

$PHULWHFK UHVSRQGV WKDW UHYHUVH ELOOLQJ LV QRW D IRUP RI LQWHUFRQQHFWLRQ� QRU LV LW DQ DFFHVV

VHUYLFH� 5DWKHU LW LV D XQLTXH FRPSHQVDWLRQ DUUDQJHPHQW DVVRFLDWHG ZLWK LQWHUFRQQHFWLRQ� )XUWKHUPRUH�

WKH DFFHVV VHUYLFH SURYLGHG WR ,;&V GLIIHUV IURP UHYHUVH ELOOLQJ LQ WKDW )&& UXOHV DOORZ FKDUJHV WR ,;&V

IRU RULJLQDWLQJ LQWHUH[FKDQJH FDOOV� ,Q ,;& WUDIILF� WKH FDOOLQJ SDUW\ LV WKH ,;& FXVWRPHU� 7KH /(& ZLWKLQ

ZKRVH QHWZRUN WKH FDOO RULJLQDWHV FDUULHV WKH FDOO WR WKH ,;& 323 ZLWKLQ WKH /(& QHWZRUN ZKHUH WKH FDOO

WHUPLQDWHV� 8QGHU UHYHUVH ELOOLQJ� WKH FDOOLQJ SDUW\ LV QRW WKH PRELOH SKRQH FRPSDQ\ FXVWRPHU�

$PHULWHFK FRQWHQGV WKDW LI UHYHUVH ELOOLQJ FRQVWLWXWHV DFFHVV VHUYLFH WKDQ &056 SURYLGHUV VKRXOG

FRPSHQVDWH $PHULWHFK IRU WKHLU WUDIILF WHUPLQDWLQJ RQ $PHULWHFK=V QHWZRUN DW �4 SHU PLQXWH UDWKHU

WKDQ WKH ��4 SHU PLQXWH ORFDO FDOO WHUPLQDWLRQ FKDUJH�

7KH $GPLQLVWUDWLYH /DZ -XGJH DJUHHV ZLWK $PHULWHFK WKDW UHYHUVH ELOOLQJ LV QRW DFFHVV VHUYLFH DQG

LV QRW DQDORJRXV WR WKH ELOOLQJ RI ,;&V IRU RULJLQDWLQJ LQWHUH[FKDQJH FDOOV� +RZHYHU� VKH GRHV QRW DJUHH

ZLWK $PHULWHFK WKDW UHYHUVH ELOOLQJ LV QRW D IRUP RI LQWHUFRQQHFWLRQ� DV GLVFXVVHG DERYH� 1HYHUWKHOHVV�

VKH FRQFOXGHV WKHUH LV LQVXIILFLHQW LQIRUPDWLRQ RQ WKH UHFRUG WR GHWHUPLQH ZKHWKHU WKH DOWHUQDWLYHV WR

UHYHUVH ELOOLQJ WHVWLILHG WR GXULQJ WKH KHDULQJ FRQVWLWXWH DQG LQIHULRU TXDOLW\ RI LQWHUFRQQHFWLRQ� 6KH QRWHV

WKDW &HQWXU\ SURGXFHG WHVWLPRQ\ WR WKH HIIHFW WKDW ZKHQ LW HOHFWHG VWDQGDUG ELOOLQJ� WKH VZLWFK RYHU WR

WKDW IRUP RI ELOOLQJ IURP UHYHUVH ELOOLQJ FDXVHG FDOO EORFNDJH GXH WR $PHULWHFK=V URXWLQJ RI WKH FDOOV�

&HQWXU\ ZDV UHTXLUHG WR LQVWDOO DGGLWLRQDO WUXQN JURXSV WR DYRLG IXUWKHU VXFK SUREOHPV� +RZHYHU� VKH
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UHJDUGV WKLV WHVWLPRQ\ DV LQVXIILFLHQW WR GHWHUPLQH ZKHWKHU� DV D ZKROH� WKH VHUYLFH ZDV LQIHULRU RU

ZKHWKHU WKLV FRQVWLWXWHG D TXDOLW\ RI VHUYLFH SUREOHP ZKLFK ZDV UHVROYHG� 1RU LV LW FOHDU IURP WKH UHFRUG

WKDW WKH DFWXDO VHUYLFH UHVXOWLQJ IURP WKH DOWHUQDWLYHV VXJJHVWHG E\ &RPSODLQDQWV ZRXOG EH ORZHU LQ

TXDOLW\ RU LQIHULRU FRPSDUHG WR WKH VHUYLFH FXUUHQWO\ SURYLGHG� :LWK UHJDUG WR WKH DUJXPHQWV UHJDUGLQJ

($6� DJDLQ WKH $GPLQLVWUDWLYH /DZ -XGJH ILQGV LQVXIILFLHQW HYLGHQFH WR GHWHUPLQH ZKHWKHU WKH

HOLPLQDWLRQ RI UHYHUVH ELOOLQJ ZKLOH ($6 ZDV LQ HIIHFW ZRXOG FRQVWLWXWH GLVFULPLQDWLRQ XQGHU WKH )7$�

6HWWOHPHQW $JUHHPHQW LQ &DVH 1R� 8�����

&RPSODLQDQWV DOOHJH WKDW WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ LV D YLRODWLRQ RI WKH &RPPLVVLRQ=V

RUGHU DSSURYLQJ WKH VHWWOHPHQW DJUHHPHQW LQ &DVH 1R� 8������ 5HYHUVH ELOOLQJ� DV FRQWDLQHG LQ 7DULII ���

UHVXOWHG IURP WKH VHWWOHPHQW QHJRWLDWLRQV LQ WKDW FDVH� 7KH VHWWOHPHQW DJUHHPHQW ZDV DSSURYHG E\ WKH

&RPPLVVLRQ DV EHLQJ LQ WKH SXEOLF LQWHUHVW� 7KH IXQGDPHQWDO LQWHUFRQQHFWLRQ DUUDQJHPHQWV QHJRWLDWHG

DQG DSSURYHG WKHUHLQ KDYH FRQVWLWXWHG WKH EDVLV IRU WKH &056�$PHULWHFK LQWHUFRQQHFWLRQ VLQFH �����

,Q WKH RUGHU� GDWHG 0DUFK �� ����� WKH &RPPLVVLRQ VSHFLILFDOO\ UHVHUYHG MXULVGLFWLRQ RYHU WKH PDWWHUV

FRQWDLQHG LQ WKH DJUHHPHQW� DPRQJ ZKLFK ZDV WKH ELOOLQJ RI �$ VHUYLFH LQ WKH RULJLQDWLQJ GLUHFWLRQ XQGHU

7DULII ��� &RPSODLQDQWV FRQWHQG WKDW WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ� ZKLFK ZDV SUHYLRXVO\ IRXQG WR EH

LQ WKH SXEOLF LQWHUHVW� LV LPSURSHU DEVHQW &RPPLVVLRQ DSSURYDO� 7KH\ UHTXHVW WKH &RPPLVVLRQ LVVXH D

FHDVH DQG GHVLVW RUGHU UHTXLULQJ $PHULWHFK WR FHDVH YLRODWLQJ WKH ���� RUGHU�

$PHULWHFK=V UHVSRQVH LV WKDW WKH RUGHU LQ &DVH 1R� 8����� GRHV QRW REOLJDWH LW WR RIIHU UHYHUVH

ELOOLQJ LQ SHUSHWXLW\� $PHULWHFK SRLQWV RXW WKDW WKHUH LV D WZR�\HDU WHUP SURYLVLRQ FRQWDLQHG LQ WKH

DJUHHPHQW� EH\RQG ZKLFK LW LV QRW REOLJDWHG WR FRQWLQXH DOO WKH UDWHV� WHUPV DQG FRQGLWLRQV LQ HIIHFW� ,W

ZDV XQGHUVWRRG WKDW FKDQJHV LQ VWDWH DQG IHGHUDO ODZ PLJKW UHTXLUH FKDQJHV LQ WKH DJUHHPHQW� 1HLWKHU WKH
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DJUHHPHQW QRU 7DULII �� PHQWLRQ UHYHUVH ELOOLQJ� $PHULWHFK IXUWKHU DUJXHV WKDW VHWWOHPHQW DJUHHPHQWV DUH

FRQWUDFWV XQGHU 0LFKLJDQ ODZ� 6LQFH WKH DJUHHPHQW GLG QRW VSHFLI\ KRZ ORQJ LW ZRXOG EH LQ HIIHFW� WKH

WZR�\HDU OLPLWDWLRQ RQ WKH SDUWLHV ULJKW WR ILOH IRU UHYLVLRQ RI WKH WDULII FRQVWLWXWHV WKH SULPDU\ WHUP� $IWHU

WKH SULPDU\ WHUP H[SLUHG� WKH WHUP RI WKH DJUHHPHQW EHFDPH LQGHILQLWH� DQG WKXV FRXOG EH FRQVWUXHG DV

WHUPLQDEOH DW WKH ZLOO RI DQ\ SDUW\� %HFDXVH WKH DJUHHPHQW GLVFODLPV DQ\ LQWHQW WR UHVROYH OHJDO RU

UDWHPDNLQJ SULQFLSOHV EH\RQG WKRVH VWDWHG� DQ\ FRQWUDFWXDO ULJKWV FUHDWHG GR QRW DIIHFW WKH SDUWLHV= OHJDO

ULJKWV DQG REOLJDWLRQV DV DOWHUHG E\ SRVW�DJUHHPHQW FKDQJHV LQ WKH ODZ�

7KH $GPLQLVWUDWLYH /DZ -XGJH GLVDJUHHV ZLWK $PHULWHFK=V SRVLWLRQ� :LWKLQ WKH ERG\ RI WKH

DJUHHPHQW� DW SDJH OO� WKH DJUHHPHQW RI WKH SDUWLHV LQGLFDWHV WKH\ ZLOO ZDLW WZR \HDUV EHIRUH FRPPHQFLQJ

DQ\ DFWLRQ WR UHYLVH WKH WDULII� 7KHUH LV QRWKLQJ LQ WKH ODQJXDJH FRQWDLQHG WKHUHLQ WR LQGLFDWH WKDW FKDQJHV

WR WDULII FDQ EH PDGH RWKHU WKDQ E\ PDNLQJ D ILOLQJ ZLWK WKH &RPPLVVLRQ DQG VHHNLQJ &RPPLVVLRQ

DSSURYDO� $PHULWHFK LV FOHDUO\ LQ YLRODWLRQ EHFDXVH LW VRXJKW WR FKDQJH 7DULII �� ZLWKRXW SULRU

&RPPLVVLRQ DSSURYDO�

,QWHUFRQQHFWLRQ $JUHHPHQWV

&RPSODLQDQWV DOOHJH WKDW $PHULWHFK LV YLRODWLQJ WKH DSSURYHG &056�$PHULWHFK LQWHUFRQQHFWLRQ

DJUHHPHQWV E\ ZLWKGUDZLQJ UHYHUVH ELOOLQJ� $PHULWHFK FRQWHQGV WKDW UHYHUVH ELOOLQJ LV QRW QDPHG LQ WKH

SURYLVLRQV RI WKH LQWHUFRQQHFWLRQ DJUHHPHQWV� 5DWKHU� UHIHUHQFH LV PDGH WR ΑWKHQ H[LVWLQJ DFFHVV

FKDUJHV≅� $PHULWHFK WDNHV WKLV WR PHDQ WKDW RQO\ LI WKH WDULII FRQWLQXHV LQ H[LVWHQFH� FDQ &056 SURYLGHUV

HOHFW WR EH ELOOHG XQGHU LW�

7KH $GPLQLVWUDWLYH /DZ -XGJH UHMHFWV $PHULWHFK=V SRVLWLRQ� 6KH ILQGV WKH LQWHUFRQQHFWLRQ

DJUHHPHQW UHIHUHQFH WR WKH ΑWKHQ H[LVWLQJ DFFHVV FKDUJHV≅ WR PHDQ WKH OHYHO RI WKH FKDUJHV� QRW WKH
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UHYHUVH ELOOLQJ RSWLRQ LWVHOI� )XUWKHUPRUH� LW DSSHDUV WKDW $PHULWHFK KDV FRQFHGHG WKH SRLQW� DV LW KDV

LQGLFDWHG LW ZLOO QRW ZLWKGUDZ UHYHUVH ELOOLQJ XQWLO WKH H[SLUDWLRQ RI WKH ODVW DJUHHPHQW ZKLFK FRQWDLQV D

UHYHUVH ELOOLQJ SURYLVLRQ�

$UELWUDWLRQ

7ULOOLXP DUJXHV LQ LWV SRVW�KHDULQJ EULHI WKDW LWV LQWHUFRQQHFWLRQ DJUHHPHQW ZLWK $PHULWHFK ZDV

DSSURYHG RQ -XQH ��� ����� 6HFWLRQ ��� RI WKH DJUHHPHQW LQGLFDWHV DQ H[SLUDWLRQ GDWH RI 0DUFK �����

7ULOOLXP FRQWHQGV WKDW UHYHUVH ELOOLQJ LV D SURYLVLRQ RI WKH DJUHHPHQW ZKLFK PD\ EH D VXEMHFW IRU

DUELWUDWLRQ XQGHU VHFWLRQ ����E� RI WKH )7$ DQG WKDW WKLV SURFHHGLQJ VKRXOG FRQVWLWXWH DQ DUELWUDWLRQ RI

WKH PDWWHU�

7KH $GPLQLVWUDWLYH /DZ -XGJH GLVDJUHHV� $V $PHULWHFK SRLQWV RXW� DUELWUDWLRQ SURFHHGLQJV XQGHU

WKH )7$ PXVW IROORZ FHUWDLQ SURFHGXUDO UHTXLUHPHQWV ZKLFK DUH TXLWH GLIIHUHQW IURP WKRVH DSSOLFDEOH WR

D FRQWHVWHG FDVH FRPSODLQW SURFHHGLQJ� ,W LV LQDSSURSULDWH WR DWWHPSW WR K\EULGL]H WKHVH SURFHHGLQJV DV

7ULOOLXP VXJJHVWV�

07$ 6HFWLRQ ���E����J�

7ULOOLXP DOVR UDLVHG WKH SRLQW WKDW HOLPLQDWLRQ RI UHYHUVH ELOOLQJ YLRODWHV 07$ 6HFWLRQ ���E����J�

ZKLFK UHTXLUHV EDVLF ORFDO H[FKDQJH FDUULHUV WR RIIHU D UDWH WKDW LQFOXGHV WROO�IUHH FDOOLQJ WR FRQWLJXRXV

0LFKLJDQ ORFDO FDOOLQJ H[FKDQJHV� $PHULWHFK SURWHVWV WKDW WKLV LVVXH ZDV QRW UDLVHG XQWLO SRVW�KHDULQJ

EULHIV DQG WKXV WKHUH LV QR UHFRUG WHVWLPRQ\ RU HYLGHQFH WR VXSSRUW LW� 7KH $GPLQLVWUDWLYH /DZ -XGJH

DJUHHV DQG UHMHFWV WKH DUJXPHQW IRU WKDW UHDVRQ�

'LVFRYHU\ 3HQDOWLHV

&RPSODLQDQWV XUJH WKH &RPPLVVLRQ WR GLVFLSOLQH $PHULWHFK IRU LWV IDLOXUH WR SURYLGH GLVFRYHU\ LQ
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WKLV FDVH LQ D WLPHO\ IDVKLRQ� 7KH\ FLWH DV DXWKRULW\ 6HFWLRQ ��� RI WKH 07$ ZKLFK DOORZV WKH

&RPPLVVLRQ WR LQYHVWLJDWH D FRPSODLQW ILOHG XQGHU WKH 07$ DV D FRQWHVWHG FDVH SXUVXDQW WR WKH

$GPLQLVWUDWLYH 3URFHGXUHV $FW �$3$�� 0&/$ ������ HW VHT�� 6HFWLRQ �� RI WKH $3$ ZKLFK DXWKRUL]HV DQ

DJHQF\ WR SURYLGH IRU GLVFRYHU\� 5XOH ��� RI WKH &RPPLVVLRQ=V 5XOHV RI 3UDFWLFH DQG 3URFHGXUH ZKLFK

PDQGDWHV WKDW GLVFRYHU\ VKDOO EH FRQGXFWHG LQ WKH VDPH PDQQHU DV LQ WKH FLUFXLW FRXUWV� 5XOH ��� ZKLFK

DXWKRUL]HV WKH SUHVLGLQJ RIILFHU WR FRPSHO SURGXFWLRQ RI LWHPV VXFK DV QRWHV� GRFXPHQWV DQG

SKRWRJUDSKV� DQG 5XOH ��� ZKLFK GHVFULEHV SHQDOWLHV WKH SUHVLGLQJ RIILFHU PD\ OHY\ LI D VXESRHQD LV QRW

FRPSOLHG ZLWK� 7KH\ IXUWKHU SRLQW RXW WKDW 0&5����� LV WKH FRXUW UXOH DSSOLFDEOH WR HQIRUFHPHQW RI

GLVFRYHU\ UXOHV� ,W LQFOXGHV DV SRVVLEOH UHPHGLHV GLVPLVVDO RI D SURFHHGLQJ RU HQWU\ RI D GHIDXOW MXGJHPHQW�

&RPSODLQDQWV SRLQW RXW WKDW WKH &RPPLVVLRQ GLVPLVVHG D FRPSODLQW LQ &DVH 1R� 8������ RUGHU LVVXHG

$SULO ��� ����� EDVHG RQ WKH FRPSODLQDQW=V IDLOXUH WR VXEPLW GLVFRYHU\�

&RPSODLQDQWV UHTXHVW WKH &RPPLVVLRQ WR WDNH LQWR DFFRXQW WKDW WKH WDUGLQHVV ZLWK ZKLFK

$PHULWHFK VXEPLWWHG GLVFRYHU\ FDXVHG &RPSODLQDQWV WR EH XQDEOH WR DGHTXDWHO\ SUHSDUH WKHLU WHVWLPRQ\�

)XUWKHUPRUH� WKH\ UHTXHVW WKH &RPPLVVLRQ RUGHU UHLPEXUVHPHQW WR WKHP RI H[SHQVHV LQFXUUHG LQ WDNLQJ

GHSRVLWLRQV LQ WKH DPRXQW RI ������� ZKLFK &RPSODLQDQWV FRQWHQG LV DQ HFRQRPLF ORVV SXUVXDQW WR

6HFWLRQ ����

$PHULWHFK UHVSRQGV WKDW GLVFRYHU\ RUGHUV ZHUH FRPSOLHG ZLWK� WKDW WKH GHSRVLWLRQV WDNHQ E\

&RPSODLQDQWV ZHUH RI ZLWQHVVHV &RPSODLQDQWV ZHUH DZDUH RI ORQJ SULRU WR WKH KHDULQJ� DQG WKDW WKH

&RPPLVVLRQ KDV QR DXWKRULW\ WR LPSRVH VDQFWLRQV VXFK DV GHIDXOW RU DWWRUQH\ IHHV XQGHU WKH 07$� WKH

$3$� WKH &RXUW 5XOHV RU WKH &RPPLVVLRQ=V 5XOHV�

7KH $GPLQLVWUDWLYH /DZ -XGJH GRHV QRW DJUHH ZLWK $PHULWHFK WKDW WKH &RPPLVVLRQ PD\ QRW

LPSRVH D GHIDXOW UHPHG\ XQGHU &RPPLVVLRQ 5XOH ��� ZKLFK LQFRUSRUDWHV WKH FRXUW UXOHV RQ GLVFRYHU\�
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+RZHYHU� VKH LV QRW SHUVXDGHG WKDW GHIDXOW LV WKH DSSURSULDWH UHPHG\ LQ WKLV VLWXDWLRQ� 6KH EHOLHYHV

$PHULWHFK ZDV WDUG\ LQ SURYLGLQJ GLVFRYHU\ LQIRUPDWLRQ� ZKLFK VKRXOG KDYH EHHQ HDVLO\ REWDLQDEOH�

UHJDUGLQJ WKH HFRQRPLF EHQHILW WR $PHULWHFK IURP WKH ZLWKGUDZDO RI UHYHUVH ELOOLQJ� +RZHYHU� WKLV LVVXH

ZDV SHULSKHUDO WR WKH FRUH LVVXHV LQ WKH FDVH DQG� LQ DQ\ HYHQW� WKH FDVH LV GLVSRVHG RI LQ IDYRU RI

&RPSODLQDQWV�

7KH $GPLQLVWUDWLYH /DZ -XGJH GRHV QRW DJUHH ZLWK $PHULWHFK=V DUJXPHQWV WKDW WKH &RPPLVVLRQ

GRHV QRW KDYH DXWKRULW\ XQGHU 07$ VHFWLRQ ��� WR DZDUG DWWRUQH\ IHHV� 7KLV LVVXH KDV EHHQ EHIRUH WKH

&RPPLVVLRQ UHFHQWO\� DQG WKH &RPPLVVLRQ KDV UXOHG WKDW WKH VWDWXWH DOORZV WKH &RPPLVVLRQ WR PDNH

ZKROH WKRVH ZKR KDYH VXIIHUHG HFRQRPLF ORVV GXH WR D YLRODWLRQ RI WKH DFW� +RZHYHU� VKH GRHV QRW DJUHH

ZLWK &RPSODLQDQWV WKDW DQ DZDUG RI DWWRUQH\ IHHV DVVRFLDWHG ZLWK WDNLQJ WKH GHSRVLWLRQV RI ZLWQHVVHV

%URKDUW� 'HYLQH DQG %RQG\ LV DSSURSULDWH� 6XFK DQ DZDUG ZRXOG EH EDVHG QRW RQ D YLRODWLRQ RI WKH

07$ EXW UDWKHU RQ D IDLOXUH WR SURYLGH WLPHO\ GLVFRYHU\� ,Q DGGLWLRQ� LW LV QRW FOHDU WKDW WKH GHSRVLWLRQV

QHHGHG WR EH WDNHQ MXVW SULRU WR WKH KHDULQJ� RU ZLWK WKH XUJHQF\ FODLPHG E\ &RPSODLQDQWV� 0U 'HYLQH

DQG 0V� %RQG\� DW OHDVW� ZHUH NQRZQ WR &RPSODLQDQWV ORQJ EHIRUH WKH WLPH RI KHDULQJ� )RU WKHVH UHDVRQV

VKH UHMHFWV &RPSODLQDQWV= UHTXHVW IRU HLWKHU D GHIDXOW MXGJHPHQW RU IRU DWWRUQH\ IHHV LQ FRQQHFWLRQ ZLWK

GLVFRYHU\ GHSRVLWLRQV�

,9�

&21&/86,21 $1'5(&200(1'$7,21

%DVHG RQ KHU UHYLHZ RI WKH HYLGHQFH� WKH $GPLQLVWUDWLYH /DZ -XGJH FRQFOXGHV WKDW &RPSODLQDQWV

KDYH VKRZQ WKDW UHYHUVH ELOOLQJ LV LQWHJUDO WR WKHLU LQWHUFRQQHFWLRQ ZLWK $PHULWHFK� WKDW ZLWKGUDZDO RI

UHYHUVH ELOOLQJ ZRXOG EH DGYHUVH WR WKH SXEOLF LQWHUHVW� D YLRODWLRQ RI H[LVWLQJ ,QWHUFRQQHFWLRQ $JUHHPHQWV
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EHWZHHQ &056 SURYLGHUV DQG $PHULWHFK� DQG D YLRODWLRQ RI WKH 6HWWOHPHQW $JUHHPHQW LQ &DVH 1R� 8�

����� DQG� WKDW WKH &RPPLVVLRQ KDV WKH DXWKRULW\ WR UHTXLUH $PHULWHFK WR FRQWLQXH RIIHULQJ WKH UHYHUVH

ELOOLQJ RSWLRQ WR &056 SURYLGHUV LQ 0LFKLJDQ LQ RUGHU WR HQKDQFH FRPSHWLWLRQ� 6KH UHFRPPHQGV WKDW

WKH &RPPLVVLRQ JUDQW &RPSODLQDQWV WKH UHOLHI WKH\ VHHN H[FHSW IRU WKHLU FODLP RI UHOLHI IRU D GHIDXOW

MXGJHPHQW RU DWWRUQH\ IHHV DVVRFLDWHG ZLWK WKH GLVFRYHU\ SURFHVV LQ WKLV FDVH�
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A  P  P  E  N  D  I  X    B:

MPSC OPINION AND ORDER, CASE NOS. U-11620 & U-11630



S T A T E   O F   M I C H I G A N

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

 * * * * *

In the matter of the complaint of )
CENTENNIAL CELLULAR CORPORATION   )
against AMERITECH MICHIGAN . ) Case No. U-11620
                                                                                         )

)
In the matter of the complaint of )
CENTURY CELLUNET, INC., against )
AMERITECH CORPORATION  et al. regarding ) Case No. U-11630
Ameritech=s unilateral termination of Type 2A )
interconnection with CMRS providers. )
                                                                                         )

At the August 5, 1998 meeting of the Michigan Public Service Commission in Lansing,

Michigan.   

PRESENT: Hon. John G. Strand, Chairman
Hon. John C. Shea, Commissioner
Hon. David A. Svanda, Commissioner

OPINION AND ORDER

On January 9, 1998, Centennial Cellular Corporation (Centennial) filed a complaint in Case

No. U-11620 challenging Ameritech Michigan=s decision to withdraw reverse billing.  On

February 6, 1998, Century Cellunet, Inc., now CenturyTel Wireless, Inc., (Century) filed a similar

complaint in Case No. U-11630.  It also filed a motion to consolidate the two cases. 

Administrative Law Judge Theodora M. Mace (ALJ) consolidated the complaints, presided over

the hearings, and admitted the following intervenors:  Thumb Cellular, AirTouch Cellular Inc.,
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Trillium Cellular Corporation, and RFB Cellular, Inc.13  Evidentiary hearings were held on May 6

through 8, 1998.  The record consists of 882 pages and 46 exhibits.

                    
     13For simplicity, this order will use the term complainants as including the intervenors.

The parties filed briefs and reply briefs, after which the ALJ issued a Proposal for Decision

(PFD) on June 25, 1998.  Ameritech Michigan filed exceptions on July 2, 1998.  Century and

Thumb, Centennial, Trillium, RFB, and AirTouch filed replies to exceptions on July 10, 1998.

Reverse billing is an arrangement that permits a land line telephone customer to place a call to

a cellular or pager customer without paying local or toll charges.  Instead, the commercial mobile

radio service (CMRS) provider pays Ameritech Michigan an access-like charge.  The CMRS

provider selects the exchanges in which this billing arrangement will be offered.  The effect is to

create large local calling areas, sometimes as large as an entire LATA, within which land line

customers can place calls to CMRS customers without incurring any charges.  The alternative is

standard billing, under which Ameritech Michigan charges the land line calling party the

customary local or toll charges.  Neither arrangement directly affects the charges that the CMRS

providers impose on their customers.

Reverse billing was first offered as a result of a settlement in Case No. U-9269.  Ameritech

Michigan has continued to offer it under Tariff M..P.S.C. No. 20R.  In October 1997, Ameritech

Michigan filed revised tariff sheets withdrawing reverse billing for new NXX codes and phasing

out reverse billing for existing codes by December 31, 1998.  Subsequently, it modified its

position so that reverse billing will be available until the last interconnection agreement that

provides for reverse billing has expired, April 9, 1999.

The complainants argue that Ameritech Michigan=s withdrawal of reverse billing is a violation



Page 3
U-11620, U-11630

3

of their interconnection agreements; the settlement agreement in Case No. U-9269; the Michigan

Telecommunications Act (MTA), MCL 484.2101 et seq.; MSA 22.1469(101) et seq.; and the

Communications Act of 1934, as amended by the Telecommunications Act of 1996 (the federal

Act), 47 USC 151 et seq.

The Interconnection Agreements

The ALJ concluded that Ameritech Michigan had violated the interconnection agreements

between Ameritech Michigan and the CMRS providers.  She concluded that the language in the

agreements incorporating the then existing access charges did not permit Ameritech Michigan to

withdraw the reverse billing tariff, but only to change the tariffed rates.  She also concluded that

Ameritech Michigan had conceded this point by its decision not to withdraw reverse billing until

the expiration of the last agreement that provides for reverse billing.

Ameritech Michigan excepts and argues that the interconnection agreements do not require it

to continue offering reverse billing.

Because Ameritech Michigan has decided to offer reverse billing until the expiration of the

last interconnection agreement that provides for reverse billing, the Commission need not decide

whether the withdrawal of reverse billing would violate the interconnection agreements.

Case No. U-9269 Settlement Agreement

The complainants argue that the settlement agreement in Case No. U-9269, approved on

March 9, 1989, prohibits Ameritech Michigan from withdrawing reverse billing or increasing the

charges without filing an application and commencing a contested case.  The ALJ agreed.

Ameritech Michigan excepts and argues that the agreement cannot reasonably be interpreted as

requiring continued implementation of its provisions beyond the agreed term of two years.  It
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argues that, upon expiration of that term, it had the right to make changes by following the then

existing regulatory processes.  It asserts that, under current Michigan law, it need not seek

Commission approval for the tariff changes that precipitated the complaints.

The Commission agrees.  The complainants have not cited, and the Commission is not aware

of, any provision of the MTA that supports their position that the settlement agreement continues

in full force despite the passage of time and the enactment of a new statute or that a contested case

is a prerequisite to a change in the tariff.  In fact, given that the MTA does not rely on rate-

base/rate-of-return regulation, it would be remarkable if the Legislature intended that one

particular form of compensation (i.e., reverse billing) should alone be subject to traditional cost of

service regulation in a contested case.

Violation of the MTA and the Federal Act

The complainants argue that the withdrawal of reverse billing is adverse to the public interest

and that the Commission should therefore require Ameritech Michigan to continue to offer reverse

billing.  They rely on Section 205(2) of the MTA, which provides:

If the commission finds, after notice and hearing, that the quality, general
availability, or conditions for the regulated service . . . is [sic] adverse to the public
interest, the commission may require changes in how the telecommunications
services are provided.

MCL 484.2205(2); MSA 22.1469(205)(2).

Ameritech Michigan argues that reverse billing is simply a billing option and therefore not a

service, much less a regulated service.  In particular, it asserts that reverse billing is not a form of

interconnection within the meaning of that term in the MTA or the federal Act.  It also asserts that

reverse billing is inconsistent with the Federal Communications Commission=s (FCC) reciprocal

compensation paradigm, which does not permit local exchange carriers (LECs) to impose charges
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on CMRS providers for calls that originate on the LECs= networks.  It therefore concludes that it

may, and probably must, withdraw reverse billing.

The ALJ concluded, under both the MTA and the federal Act, that interconnection includes

both the physical link between providers and the rates, terms, and conditions of the

interconnection.  She concluded that a regulated service was at issue and that withdrawal of reverse

billing is adverse to the public interest.  She further concluded that the federal Act and the FCC=s

rules do not require Ameritech Michigan to withdraw reverse billing.  She therefore recommended

that the Commission require Ameritech Michigan to continue offering reverse billing.

Ameritech Michigan excepts and argues that neither the MTA nor the federal Act requires it to

offer reverse billing because it is not a part of interconnection.  It denies that a billing option such

as reverse billing is interconnection within the meaning of the MTA because no particular billing

option is necessary to permit the exchange of traffic.  It also argues that the FCC has been clear

that interconnection under the federal Act refers only to the physical linking of two networks and

does not include billing arrangements.  It denies that all subjects addressed by interconnection

agreement, e.g., limitations of liability, are thereby transformed into interconnection.

Ameritech Michigan also argues that reverse billing is inconsistent with federal law.  It does

not assert that reverse billing is explicitly prohibited by any federal statute or rule, but argues only

that recent FCC interpretations strongly suggest that reverse billing is fundamentally inconsistent

with the reciprocal compensation policy of the federal Act.  It also asserts that even if the parties

can voluntarily agree to an arrangement under which a CMRS provider pays for LEC-originated

traffic, it will not voluntarily agree to such arrangements.

As to the public interest effects of withdrawing reverse billing, Ameritech Michigan argues

that land line customers are already subject to charges for calls to mobile telephones through
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standard billing and calling party pays14 arrangements.  Further, it says that customers have many

reasons for purchasing cellular service and the withdrawal of reverse billing will not significantly

alter those motivations.  It also asserts that if reverse billing is required by the public interest, the

Commission must address the fact that competitive local exchange carriers (CLECs) and GTE

North Incorporated do not offer reverse billing.  It denies that it will gain as much as $100 million

dollars per year in new toll revenues upon the withdrawal of reverse billing.  It also denies that the

withdrawal of reverse billing will lessen competition among CMRS providers.

The Commission concludes that reverse billing is a part of interconnection and, as such,

subject to regulation.  The MTA defines Αinterconnection≅ as Αthe technical arrangements and

other elements necessary to permit the connection between the switched networks of 2 or more

providers to enable a telecommunications service originating on the network of 1 provider to

terminate on the network of another provider.≅  MCL 484.2102(k); MSA 22.1469(102)(k). 

Ameritech Michigan asserts that because a billing arrangement is not necessary to permit the

physical exchange of traffic, reverse billing is not a part of interconnection.  That argument ignores

the language that defines interconnection as including Αthe technical arrangements and other

elements necessary.≅  In addition, Ameritech Michigan has negotiated interconnection agreements

with some of the complainants, as well as CLECs, and those agreements address more than the

physical connection of the providers= systems.  Furthermore, Article 3A of the MTA,

MCL 484.2351 et seq.; MSA 22.1469(351) et seq., addresses interconnection, interconnection

rates, joint marketing, service unbundling, resale, number portability, termination rates, directory

                    
     14As relevant to this case, under calling party pays arrangements, the land line customer
placing a call to a CMRS customer is required to pay the air time charges that would otherwise
be paid by the CMRS customer.
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assistance, attachment rates, imputation, and customer data bases.  It is clear that the Legislature

does not view interconnection as solely the physical connection of two networks.  Finally, when

CMRS providers have switched from reverse billing to standard billing, the transition has

necessitated changes in the facilities used to carry the traffic.  Under reverse billing, land-to-

mobile traffic is routed over 2A trunks, and under standard billing, that traffic is routed over 2T

trunks.  5 Tr. 262; Exhibit C-2, pp. 48, 49, 53.  The choice of billing option has other effects on

the interconnection between Ameritech Michigan and CMRS providers:  network architecture,

dialing requirements, and billing systems.  5 Tr. 487-488.  Consequently, the Commission

concludes that reverse billing, as part of interconnection, is subject to regulation.15

The Commission does not conclude that it should therefore order Ameritech Michigan to

continue offering reverse billing.  The complainants assert both that Ameritech Michigan must

continue to offer reverse billing and that Ameritech Michigan cannot increase the rates associated

with reverse billing above their current level.  Section 205 addresses only one of those assertions--

whether Ameritech Michigan can withdraw reverse billing as a part of its interconnection

arrangements with CMRS providers.  Section 205 does not address rates.  Rather, it provides that

the Commission may consider Αthe quality, general availability, and conditions for the regulated

service.≅  MCL 484.2205(2); MSA 22.1469(205)(2).  In the context of the MTA, it seems likely

that the omission of Αrates≅ within the listed matters was not an oversight.  In Section 101 of the

MTA, MCL 484.2101; MSA 22.1469(101), the Legislature stated that the purpose of the act is,

                    
     15Even if Ameritech Michigan were correct that interconnection consists only of the physical
arrangements necessary to connect two networks, both the MTA and the federal Act provide for
the setting of rates for interconnection and provide regulation of those rates.  See Article 3A of
the MTA, supra, in particular Section 352, MCL 484.2352; MSA 22.1469(352); 47 USC
251(c)(2).
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among other things, to streamline the process of setting and adjusting rates and to place greater

reliance on competition.  Throughout the act, the Legislature provided standards and procedures

for setting rates for different services.  It addressed the rates for interconnection principally in

Section 352 of the MTA, MCL 484.2352; MSA 22.1469(352).  It is unlikely that the Legislature

intended that the Commission would then have the additional power to determine that a rate for a

regulated service such as interconnection is adverse to the public interest and should be altered for

that reason.

Procedurally, these complaints do not provide the opportunity for the Commission to

determine the appropriate rates associated with reverse billing, and the record provides no basis for

the Commission to do so.  Thus, even if the Commission were to agree that the withdrawal of

reverse billing is adverse to the public interest, the Commission would still need to address the

question of the appropriate rates.  If the record in a subsequent proceeding were to support a

significant increase in the rates associated with reverse billing, the effect might well be the same as

withdrawal of the billing option.  In light of that uncertainty, the Commission does not find it

necessary to determine whether the withdrawal of reverse billing would be adverse to the public

interest.

The MTA and the federal Act provide a process for resolving issues related to rates, terms, and

conditions of interconnection, first by negotiation among the parties and then by arbitration if

necessary.  The Commission finds no readily apparent reason that the availability and pricing of

reverse billing should not be handled by that process.  Consequently, the parties should be left

initially to negotiate this issue.16

                    
     16These complainants have not satisfied the procedural requirements of the federal Act or the
Commission=s orders with respect to arbitration and consequently, contrary to Trillium=s
suggestion, this case cannot serve as an arbitration proceeding.

Remaining Issues
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The complainants argue that the withdrawal of reverse billing creates an inferior connection, in

violation of Section 305 of the MTA, and discriminates against them by failing to offer the

functional equivalent of the originating access service that is offered to interexchange carriers, in

violation of Section 251(c)(2) of the federal Act.  The ALJ concluded that the record was

insufficient to determine that the alternatives to reverse billing constitute an inferior quality of

interconnection.

In its brief, Trillium argues that the withdrawal of reverse billing violates Section 304b(1)(g),

which requires basic local exchange service providers to offer toll-free calling to contiguous

exchanges.  The ALJ concluded that the argument should be rejected because it was not raised on

the record.

Finally, the ALJ denied the complainants= request for a default judgment, which was based on

Ameritech Michigan=s tardy responses to discovery, and their request for attorney fees to conduct

three depositions, which they claimed Ameritech Michigan=s conduct forced them to schedule

shortly before the hearing.

There were no exceptions to these recommendations, and the Commission adopts the ALJ=s

conclusions as supported by the record and law.
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Remedy

To the extent that the complainants seek an order that Ameritech Michigan must offer reverse

billing indefinitely at no increase in rates, the complaints are denied.  The complainants are

entitled to an order that Ameritech Michigan may not refuse to negotiate the issue.  Because the

complainants have obtained little that they sought in their complaints, the Commission does not

find an award of attorney fees or costs to be warranted.  Finally, the parties have not proved any

harm and are therefore not entitled to damages.

The Commission FINDS that:

a.  Jurisdiction is pursuant to 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101

et seq.; MSA 22.1469(101) et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.;

MSA 3.560(101) et seq.; and the Commission's Rules of Practice and Procedure, as amended, 1992

AACS, R 460.17101 et seq.

b.  The complainants are not entitled to an order requiring Ameritech Michigan to continue

offering reverse billing or to do so at current rates.

c.  Reverse billing is a proper subject for negotiation in the context of interconnection

agreements.

THEREFORE, IT IS ORDERED that the complaints of Centennial Cellular Corporation and

CenturyTel Wireless, Inc., are dismissed with prejudice.

The Commission reserves jurisdiction and may issue further orders as necessary.
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION 
                                                                                                                                                        
    

/s/ John G. Strand                                            
Chairman

         ( S E A L )

/s/ John C. Shea                                               
Commissioner

/s/ David A. Svanda                                         
Commissioner

By its action of August 5, 1998.

/s/ Dorothy Wideman                            
Its Executive Secretary
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION 
                                                                                                                                                        
    

                                                                        
Chairman

        

                                                                        
Commissioner

                                                                        
Commissioner

By its action of August 5, 1998.

                                                          
Its Executive Secretary



13

In the matter of the complaint of )
CENTENNIAL CELLULAR CORPORATION   )
against AMERITECH MICHIGAN . ) Case No. U-11620
                                                                                         )

)
In the matter of the complaint of )
CENTURY CELLUNET, INC., against )
AMERITECH CORPORATION  et al. regarding ) Case No. U-11630
Ameritech=s unilateral termination of Type 2A )
interconnection with CMRS providers. )
                                                                                         )

Suggested Minute:

ΑAdopt and issue order dated August 5, 1998 dismissing with prejudice
the complaints of Centennial Cellular Corporation and CenturyTel
Wireless, Inc., but concluding that reverse billing is a proper subject for
negotiation in the context of interconnection agreements, as set forth in the
order.≅


